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TITLE IX REGULATIONS - 34 C.F.R. PART 104
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TITLE 34 EDUCATION

SUBTITLE B REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF
EDUCATION

CHAPTER I OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION

PART 106 NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

Subpart A--Introduction
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106.33 Comparable facilities.

106.34 Access to classes and schools.

106.35 Access to institutions of vocational education.

106.36 Counseling and use of appraisal and counseling materials.

106.37 Financial assistance.

106.38 Employment assistance to students.

106.39 Health and insurance benefits and services.

106.40 Marital or parental status.

106.41 Athletics.

106.42 Textbooks and curricular material.

106.43 Standards for measuring skill or progress in physical education classes.
Subpart E - Discrimination on the Basis of Sex in Employment in Education Programs or Activities Prohibited
106.51 Employment.
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106.53 Recruitment.
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Subpart F - Procedures [Interim]

106.71 Procedures

Appendix A to Part 106—Guidelines for Eliminating Discrimination and Denial of Services on the Basis of

Race, Color, National Origin, Sex, and Handicap in Vocational Education Programs

AUTHORITY: 20 U.S.C. 1681 et seq., unless otherwise noted.
SOURCE: 45 FR 30955, May 9, 1980, unless otherwise noted.
Subpart A —Introduction

§ 106.1 Purpose and effective date.

The purpose of this part is to effectuate title IX of the Education Amendments of 1972, as amended by Pub. L. 93—
568, 88 Stat. 1855 (except sections 904 and 906 of those Amendments) which is designed to eliminate (with certain
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exceptions) discrimination on the basis of sex in any education program or activity receiving Federal financial
assistance, whether or not such program or activity is offered or sponsored by an educational institution as defined in
this part. This part is also intended to effectuate section 844 of the Education Amendments of 1974, Pub. L. 93-380,
88 Stat. 484. The effective date of this part shall be July 21, 1975.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682, as amended by
Pub. L. 93-568, 88 Stat. 1855, and sec. 844, Education Amendments of 1974, 88 Stat. 484, Pub. L. 93-380)

§ 106.2 Definitions.
As used in this part, the term:

(a) Title IX means title IX of the Education Amendments of 1972, Pub. L. 92-318, as amended by section 3 of Pub. L.
93-568, 88 Stat. 1855, except sections 904 and 906 thereof; 20 U.S.C. 1681, 1682, 1683, 1685, 1686.

(b) Department means the Department of Education.
(c) Secretary means the Secretary of Education.
(d) Assistant Secretary means the Assistant Secretary for Civil Rights of the Department.

(e) Reviewing Authority means that component of the Department delegated authority by the Secretary to appoint, and
to review the decisions of, administrative law judges in cases arising under this part.

(f) Administrative law judge means a person appointed by the reviewing authority to preside over a hearing held under
this part.

(g) Federal financial assistance means any of the following, when authorized or extended under a law administered
by the Department:

(1) A grant or loan of Federal financial assistance, including funds made available for:
(1) The acquisition, construction, renovation, restoration, or repair of a building or facility or any portion thereof; and

(ii) Scholarships, loans, grants, wages or other funds extended to any entity for payment to or on behalf of students
admitted to that entity, or extended directly to such students for payment to that entity.

(2) A grant of Federal real or personal property or any interest therein, including surplus property, and the proceeds of
the sale or transfer of such property, if the Federal share of the fair market value of the property is not, upon such sale
or transfer, properly accounted for to the Federal Government.

(3) Provision of the services of Federal personnel.

(4) Sale or lease of Federal property or any interest therein at nominal consideration, or at consideration reduced for
the purpose of assisting the recipient or in recognition of public interest to be served thereby, or permission to use

Federal property or any interest therein without consideration.

(5) Any other contract, agreement, or arrangement which has as one of its purposes the provision of assistance to any
education program or activity, except a contract of insurance or guaranty.

(h) Program or activity and program means all of the operations of —
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(1)(1) A department, agency, special purpose district, or other instrumentality of a State or local government; or

(ii) The entity of a State or local government that distributes such assistance and each such department or agency (and
each other State or local government entity) to which the assistance is extended, in the case of assistance to a State or
local government;

(2)(1) A college, university, or other postsecondary institution, or a public system of higher education; or

(ii) A local educational agency (as defined in 20 U.S.C. 8801), system of vocational education, or other school
system;

(3)(1) An entire corporation, partnership, other private organization, or an entire sole proprietorship—

(A) If assistance is extended to such corporation, partnership, private organization, or sole proprietorship as a whole;
or

(B) Which is principally engaged in the business of providing education, health care, housing, social services, or parks
and recreation; or

(ii) The entire plant or other comparable, geographically separate facility to which Federal financial assistance is
extended, in the case of any other corporation, partnership, private organization, or sole proprietorship; or

(4) Any other entity that is established by two or more of the entities described in paragraph (h)(1), (2), or (3) of this
section; any part of which is extended Federal financial assistance.

(Authority: 20 U.S.C. 1687)

(i) Recipient means any State or political subdivision thereof, or any instrumentality of a State or political
subdivision thereof, any public or private agency, institution, or organization, or other entity, or any person, to
whom Federal financial assistance is extended directly or through another recipient and which operates an
education program or activity which receives such assistance, including any subunit, successor, assignee, or
transferee thereof.

(j) Applicant means one who submits an application, request, or plan required to be approved by a Department
official, or by a recipient, as a condition to becoming a recipient.

(k) Educational institution means a local educational agency (LEA) as defined by section 1001(f) of the Elementary
and Secondary Education Act of 1965 (20 U.S.C. 3381), a preschool, a private elementary or secondary school, or an
applicant or recipient of the type defined by paragraph (1), (m), (n), or (o) of this section.

(1) Institution of graduate higher education means an institution which:

(1) Offers academic study beyond the bachelor of arts or bachelor of science degree, whether or not leading to a
certificate of any higher degree in the liberal arts and sciences; or

(2) Awards any degree in a professional field beyond the first professional degree (regardless of whether the first
professional degree in such field is awarded by an institution of undergraduate higher education or professional
education); or

(3) Awards no degree and offers no further academic study, but operates ordinarily for the purpose of facilitating
research by persons who have received the highest graduate degree in any field of study.
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(m) Institution of undergraduate higher education means:

(1) An institution offering at least two but less than four years of college level study beyond the high school level,
leading to a diploma or an associate degree, or wholly or principally creditable toward a baccalaureate degree; or

(2) An institution offering academic study leading to a baccalaureate degree; or
(3) An agency or body which certifies credentials or offers degrees, but which may or may not offer academic study.

(n) Institution of professional education means an institution (except any institution of undergraduate higher
education) which offers a program of academic study that leads to a first professional degree in a field for which there
is a national specialized accrediting agency recognized by the Secretary.

(o) Institution of vocational education means a school or institution (except an institution of professional or graduate
or undergraduate higher education) which has as its primary purpose preparation of students to pursue a technical,
skilled, or semiskilled occupation or trade, or to pursue study in a technical field, whether or not the school or
institution offers certificates, diplomas, or degrees and whether or not it offers fulltime study.

(p) Administratively separate unit means a school, department or college of an educational institution (other than a
local educational agency) admission to which is independent of admission to any other component of such institution.

(q) Admission means selection for part-time, full-time, special, associate, transfer, exchange, or any other enrollment,
membership, or matriculation in or at an education program or activity operated by a recipient.

(r) Student means a person who has gained admission.

(s) Transition plan means a plan subject to the approval of the Secretary pursuant to section 901(a)(2) of the
Education Amendments of 1972, under which an educational institution operates in making the transition from being
an educational institution which admits only students of one sex to being one which admits students of both sexes
without discrimination.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980; 45 FR 37426, June 3, 1980, as amended at 65 FR 68056, Nov. 13, 2000]

§ 106.3 Remedial and affirmative action and self-evaluation.

(a) Remedial action. If the Assistant Secretary finds that a recipient has discriminated against persons on the basis of
sex in an education program or activity, such recipient shall take such remedial action as the Assistant Secretary
deems necessary to overcome the effects of such discrimination.

(b) Affirmative action. In the absence of a finding of discrimination on the basis of sex in an education program or
activity, a recipient may take affirmative action to overcome the effects of conditions which resulted in limited
participation therein by persons of a particular sex. Nothing herein shall be interpreted to alter any affirmative action
obligations which a recipient may have under Executive Order 11246.

(c) Self-evaluation. Each recipient education institution shall, within one year of the effective date of this part:

(1) Evaluate, in terms of the requirements of this part, its current policies and practices and the effects thereof

concerning admission of students, treatment of students, and employment of both academic and non-academic
personnel working in connection with the recipient's education program or activity;

8 © ATIXA 2016. All Rights Reserved.



(2) Modify any of these policies and practices which do not or may not meet the requirements of this part; and

(3) Take appropriate remedial steps to eliminate the effects of any discrimination which resulted or may have resulted
from adherence to these policies and practices.

(d) Availability of self-evaluation and related materials. Recipients shall maintain on file for at least three years
following completion of the evaluation required under paragraph (c) of this section, and shall provide to the Assistant
Secretary upon request, a description of any modifications made pursuant to paragraph (c)(ii) of this section and of
any remedial steps taken pursuant to paragraph (c)(iii) of this section.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
§ 106.4 Assurance required.

(a) General. Every application for Federal financial assistance shall as condition of its approval contain or be
accompanied by an assurance from the applicant or recipient, satisfactory to the Assistant Secretary, that the education
program or activity operated by the applicant or recipient and to which this part applies will be operated in
compliance with this part. An assurance of compliance with this part shall not be satisfactory to the Assistant
Secretary if the applicant or recipient to whom such assurance applies fails to commit itself to take whatever remedial
action is necessary in accordance with §106.3(a) to eliminate existing discrimination on the basis of sex or to
eliminate the effects of past discrimination whether occurring prior or subsequent to the submission to the Assistant
Secretary of such assurance.

(b) Duration of obligation. (1) In the case of Federal financial assistance extended to provide real property or
structures thereon, such assurance shall obligate the recipient or, in the case of a subsequent transfer, the transferee,

for the period during which the real property or structures are used to provide an education program or activity.

(2) In the case of Federal financial assistance extended to provide personal property, such assurance shall obligate the
recipient for the period during which it retains ownership or possession of the property.

(3) In all other cases such assurance shall obligate the recipient for the period during which Federal financial
assistance is extended.

(c) Form. The Director will specify the form of the assurances required by paragraph (a) of this section and the extent
to which such assurances will be required of the applicant's or recipient's subgrantees, contractors, subcontractors,
transferees, or successors in interest.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 45 FR 86298, Dec. 30, 1980; 65 FR 68056, Nov. 13, 2000]

§ 106.5 Transfers of property.

If a recipient sells or otherwise transfers property financed in whole or in part with Federal financial assistance to a
transferee which operates any education program or activity, and the Federal share of the fair market value of the
property is not upon such sale or transfer properly accounted for to the Federal Government both the transferor and
the transferee shall be deemed to be recipients, subject to the provisions of subpart B of this part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

§ 106.6 Effect of other requirements.

9 © ATIXA 2016. All Rights Reserved.



(a) Effect of other Federal provisions. The obligations imposed by this part are independent of, and do not alter,
obligations not to discriminate on the basis of sex imposed by Executive Order 11246, as amended; sections 704 and
855 of the Public Health Service Act (42 U.S.C. 292d and 298b-2); Title VII of the Civil Rights Act of 1964 (42
U.S.C. 2000eet seq.); the Equal Pay Act (29 U.S.C. 206 and 206(d)); and any other Act of Congress or Federal
regulation.

(Authority: Secs. 901, 902, 905, Education Amendments of 1972, 86 Stat. 373,374,375; 20 U.S.C. 1681, 1682, 1685)

(b) Effect of State or local law or other requirements. The obligation to comply with this part is not obviated or
alleviated by any State or local law or other requirement which would render any applicant or student ineligible, or
limit the eligibility of any applicant or student, on the basis of sex, to practice any occupation or profession.

(c) Effect of rules or regulations of private organizations. The obligation to comply with this part is not obviated or
alleviated by any rule or regulation of any organization, club, athletic or other league, or association which would
render any applicant or student ineligible to participate or limit the eligibility or participation of any applicant or
student, on the basis of sex, in any education program or activity operated by a recipient and which receives Federal
financial assistance.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
§ 106.7 Effect of employment opportunities.

The obligation to comply with this part is not obviated or alleviated because employment opportunities in any
occupation or profession are or may be more limited for members of one sex than for members of the other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
§ 106.8 Designation of responsible employee and adoption of grievance procedures.

(a) Designation of responsible employee. Each recipient shall designate at least one employee to coordinate its efforts
to comply with and carry out its responsibilities under this part, including any investigation of any complaint
communicated to such recipient alleging its noncompliance with this part or alleging any actions which would be
prohibited by this part. The recipient shall notify all its students and employees of the name, office address and
telephone number of the employee or employees appointed pursuant to this paragraph.

(b) Complaint procedure of recipient. A recipient shall adopt and publish grievance procedures providing for prompt
and equitable resolution of student and employee complaints alleging any action which would be prohibited by this
part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.9 Dissemination of policy.

(a) Notification of policy. (1) Each recipient shall implement specific and continuing steps to notify applicants for
admission and employment, students and parents of elementary and secondary school students, employees, sources of
referral of applicants for admission and employment, and all unions or professional organizations holding collective
bargaining or professional agreements with the recipient, that it does not discriminate on the basis of sex in the
educational program or activity which it operates, and that it is required by title IX and this part not to discriminate in
such a manner. Such notification shall contain such information, and be made in such manner, as the Assistant
Secretary finds necessary to apprise such persons of the protections against discrimination assured them by title IX
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and this part, but shall state at least that the requirement not to discriminate in the education program or activity
extends to employment therein, and to admission thereto unless Subpart C does not apply to the recipient, and that
inquiries concerning the application of title IX and this part to such recipient may be referred to the employee
designated pursuant to §106.8, or to the Assistant Secretary.

(2) Each recipient shall make the initial notification required by paragraph (a)(1) of this section within 90 days of the
effective date of this part or of the date this part first applies to such recipient, whichever comes later, which
notification shall include publication in:

(i) Local newspapers;

(i) Newspapers and magazines operated by such recipient or by student, alumnae, or alumni groups for or in
connection with such recipient; and

(iii)) Memoranda or other written communications distributed to every student and employee of such recipient.

(b) Publications. (1) Each recipient shall prominently include a statement of the policy described in paragraph (a) of
this section in each announcement, bulletin, catalog, or application form which it makes available to any person of a
type, described in paragraph (a) of this section, or which is otherwise used in connection with the recruitment of
students or employees.

(2) A recipient shall not use or distribute a publication of the type described in this paragraph which suggests, by text
or illustration, that such recipient treats applicants, students, or employees differently on the basis of sex except as
such treatment is permitted by this part.

(c) Distribution. Each recipient shall distribute without discrimination on the basis of sex each publication described
in paragraph (b) of this section, and shall apprise each of its admission and employment recruitment representatives of
the policy of nondiscrimination described in paragraph (a) of this section, and require such representatives to adhere
to such policy.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]

Subpart B—Coverage

§ 106.11 Application.

Except as provided in this subpart, this part 106 applies to every recipient and to the education program or activity
operated by such recipient which receives Federal financial assistance.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
[45 FR 86298, Dec. 30, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
§ 106.12 Educational institutions controlled by religious organizations.

(a) Application. This part does not apply to an educational institution which is controlled by a religious organization
to the extent application of this part would not be consistent with the religious tenets of such organization.
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(b) Exemption. An educational institution which wishes to claim the exemption set forth in paragraph (a) of
this section, shall do so by submitting in writing to the Assistant Secretary a statement by the highest ranking
official of the institution, identifying the provisions of this part which conflict with a specific tenet of the
religious organization.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
§ 106.13 Military and merchant marine educational institutions.

This part does not apply to an educational institution whose primary purpose is the training of individuals for a
military service of the United States or for the merchant marine.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.14 Membership practices of certain organizations.

(a) Social fraternities and sororities. This part does not apply to the membership practices of social fraternities and
sororities which are exempt from taxation under section 501(a) of the Internal Revenue Code of 1954, the active
membership of which consists primarily of students in attendance at institutions of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy Scouts and Camp Fire Girls. This part does not apply to the membership
practices of the Young Men's Christian Association, the Young Women's Christian Association, the Girl Scouts, the
Boy Scouts and Camp Fire Girls.

(c) Voluntary youth service organizations. This part does not apply to the membership practices of voluntary youth
service organizations which are exempt from taxation under section 501(a) of the Internal Revenue Code of 1954 and
the membership of which has been traditionally limited to members of one sex and principally to persons of less than
nineteen years of age.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682; sec. 3(a) of
P.L.93-568, 88 Stat. 1862 amending Sec. 901)

§ 106.15 Admissions.
(a) Admissions to educational institutions prior to June 24, 1973, are not covered by this part.

(b) Administratively separate units. For the purposes only of this section, §§106.16 and 106.17, and subpart C, each
administratively separate unit shall be deemed to be an educational institution.

(c) Application of subpart C. Except as provided in paragraphs (d) and (e) of this section, subpart C applies to each
recipient. A recipient to which subpart C applies shall not discriminate on the basis of sex in admission or recruitment
in violation of that subpart.

(d) Educational institutions. Except as provided in paragraph (e) of this section as to recipients which are educational
institutions, subpart C applies only to institutions of vocational education, professional education, graduate higher
education, and public institutions of undergraduate higher education.

(e) Public institutions of undergraduate higher education. Subpart C does not apply to any public institution of
undergraduate higher education which traditionally and continually from its establishment has had a policy of
admitting only students of one sex.
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(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
[45 FR 30955, May 9, 1980, as amended at 45 FR 86298, Dec. 30, 1980]

§ 106.16 Educational institutions eligible to submit transition plans.

(a) Application. This section applies to each educational institution to which subpart C applies which:
(1) Admitted only students of one sex as regular students as of June 23, 1972; or

(2) Admitted only students of one sex as regular students as of June 23, 1965, but thereafter admitted as regular
students, students of the sex not admitted prior to June 23, 1965.

(b) Provision for transition plans. An educational institution to which this section applies shall not discriminate on the
basis of sex in admission or recruitment in violation of subpart C unless it is carrying out a transition plan approved
by the Secretary as described in §106.17, which plan provides for the elimination of such discrimination by the
earliest practicable date but in no event later than June 23, 1979.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
§ 106.17 Transition plans.

(a) Submission of plans. An institution to which §106.16 applies and which is composed of more than one
administratively separate unit may submit either a single transition plan applicable to all such units, or a separate
transition plan applicable to each such unit.

(b) Content of plans. In order to be approved by the Secretary a transition plan shall:

(1) State the name, address, and Federal Interagency Committee on Education (FICE) Code of the educational
institution submitting such plan, the administratively separate units to which the plan is applicable, and the name,
address, and telephone number of the person to whom questions concerning the plan may be addressed. The person
who submits the plan shall be the chief administrator or president of the institution, or another individual legally
authorized to bind the institution to all actions set forth in the plan.

(2) State whether the educational institution or administratively separate unit admits students of both sexes, as regular
students and, if so, when it began to do so.

(3) Identify and describe with respect to the educational institution or administratively separate unit any obstacles to
admitting students without discrimination on the basis of sex.

(4) Describe in detail the steps necessary to eliminate as soon as practicable each obstacle so identified and indicate
the schedule for taking these steps and the individual directly responsible for their implementation.

(5) Include estimates of the number of students, by sex, expected to apply for, be admitted to, and enter each class
during the period covered by the plan.

(c) Nondiscrimination. No policy or practice of a recipient to which §106.16 applies shall result in treatment of
applicants to or students of such recipient in violation of subpart C unless such treatment is necessitated by an
obstacle identified in paragraph (b) (3) of this section and a schedule for eliminating that obstacle has been provided
as required by paragraph (b) (4) of this section.
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(d) Effects of past exclusion. To overcome the effects of past exclusion of students on the basis of sex, each
educational institution to which §106.16 applies shall include in its transition plan, and shall implement, specific steps
designed to encourage individuals of the previously excluded sex to apply for admission to such institution. Such
steps shall include instituting recruitment which emphasizes the institution's commitment to enrolling students of the
sex previously excluded.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]

Subpart C —Discrimination on the Basis of Sex in Admission and Recruitment Prohibited

§ 106.21 Admission.

(a) General. No person shall, on the basis of sex, be denied admission, or be subjected to discrimination in admission,
by any recipient to which this subpart applies, except as provided in §§106.16 and 106.17.

(b) Specific prohibitions. (1) In determining whether a person satisfies any policy or criterion for admission, or in
making any offer of admission, a recipient to which this subpart applies shall not:

(i) Give preference to one person over another on the basis of sex, by ranking applicants separately on such basis, or
otherwise;

(i1) Apply numerical limitations upon the number or proportion of persons of either sex who may be admitted; or
(iii) Otherwise treat one individual differently from another on the basis of sex.

(2) A recipient shall not administer or operate any test or other criterion for admission which has a disproportionately
adverse effect on persons on the basis of sex unless the use of such test or criterion is shown to predict validly success
in the education program or activity in question and alternative tests or criteria which do not have such a
disproportionately adverse effect are shown to be unavailable.

(c) Prohibitions relating to marital or parental status. In determining whether a person satisfies any policy or
criterion for admission, or in making any offer of admission, a recipient to which this subpart applies:

(1) Shall not apply any rule concerning the actual or potential parental, family, or marital status of a student or
applicant which treats persons differently on the basis of sex;

(2) Shall not discriminate against or exclude any person on the basis of pregnancy, childbirth, termination of
pregnancy, or recovery therefrom, or establish or follow any rule or practice which so discriminates or excludes;

(3) Shall treat disabilities related to pregnancy, childbirth, termination of pregnancy, or recovery therefrom in the
same manner and under the same policies as any other temporary disability or physical condition; and

(4) Shall not make pre-admission inquiry as to the marital status of an applicant for admission, including whether such
applicant is “Miss” or “Mrs.” A recipient may make pre-admission inquiry as to the sex of an applicant for admision,
but only if such inquiry is made equally of such applicants of both sexes and if the results of such inquiry are not used
in connection with discrimination prohibited by this part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
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§ 106.22 Preference in admission.

A recipient to which this subpart applies shall not give preference to applicants for admission, on the basis of
attendance at any educational institution or other school or entity which admits as students only or predominantly
members of one sex, if the giving of such preference has the effect of discriminating on the basis of sex in violation of
this subpart.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.23 Recruitment.

(a) Nondiscriminatory recruitment. A recipient to which this subpart applies shall not discriminate on the basis of sex
in the recruitment and admission of students. A recipient may be required to undertake additional recruitment efforts
for one sex as remedial action pursuant to §106.3(a), and may choose to undertake such efforts as affirmative action
pursuant to §106.3(b).

(b) Recruitment at certain institutions. A recipient to which this subpart applies shall not recruit primarily or
exclusively at educational institutions, schools or entities which admit as students only or predominantly members of
one sex, if such actions have the effect of discriminating on the basis of sex in violation of this subpart.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

Subpart D—Discrimination on the Basis of Sex in Education Programs or Activities Prohibited

§ 106.31 Education programs or activities.

(a) General. Except as provided elsewhere in this part, no person shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any academic, extracurricular,
research, occupational training, or other education program or activity operated by a recipient which receives Federal
financial assistance. This subpart does not apply to actions of a recipient in connection with admission of its students
to an education program or activity of (1) a recipient to which subpart C does not apply, or (2) an entity, not a

recipient, to which subpart C would not apply if the entity were a recipient.

(b) Specific prohibitions. Except as provided in this subpart, in providing any aid, benefit, or service to a student, a
recipient shall not, on the basis of sex:

(1) Treat one person differently from another in determining whether such person satisfies any requirement or
condition for the provision of such aid, benefit, or service;

(2) Provide different aid, benefits, or services or provide aid, benefits, or services in a different manner;
(3) Deny any person any such aid, benefit, or service;
(4) Subject any person to separate or different rules of behavior, sanctions, or other treatment;

(5) Apply any rule concerning the domicile or residence of a student or applicant, including eligibility for in-state fees
and tuition;

(6) Aid or perpetuate discrimination against any person by providing significant assistance to any agency,
organization, or person which discriminates on the basis of sex in providing any aid, benefit or service to students or
employees;
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(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.

(c) Assistance administered by a recipient educational institution to study at a foreign institution. A recipient
educational institution may administer or assist in the administration of scholarships, fellowships, or other awards
established by foreign or domestic wills, trusts, or similar legal instruments, or by acts of foreign governments and
restricted to members of one sex, which are designed to provide opportunities to study abroad, and which are awarded
to students who are already matriculating at or who are graduates of the recipient institution; Provided, a recipient
educational institution which administers or assists in the administration of such scholarships, fellowships, or other
awards which are restricted to members of one sex provides, or otherwise makes available reasonable opportunities
for similar studies for members of the other sex. Such opportunities may be derived from either domestic or foreign
sources.

(d) Aid, benefits or services not provided by recipient. (1) This paragraph applies to any recipient which requires
participation by any applicant, student, or employee in any education program or activity not operated wholly by such
recipient, or which facilitates, permits, or considers such participation as part of or equivalent to an education program
or activity operated by such recipient, including participation in educational consortia and cooperative employment
and student-teaching assignments.

(2) Such recipient:

(i) Shall develop and implement a procedure designed to assure itself that the operator or sponsor of such other
education program or activity takes no action affecting any applicant, student, or employee of such recipient which
this part would prohibit such recipient from taking; and

(i1) Shall not facilitate, require, permit, or consider such participation if such action occurs.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 47 FR 32527, July 28, 1982; 65 FR 68056, Nov. 13, 2000]

§ 106.32 Housing.

(a) Generally. A recipient shall not, on the basis of sex, apply different rules or regulations, impose different fees or
requirements, or offer different services or benefits related to housing, except as provided in this section (including
housing provided only to married students).

(b) Housing provided by recipient. (1) A recipient may provide separate housing on the basis of sex.

(2) Housing provided by a recipient to students of one sex, when compared to that provided to students of the other
sex, shall be as a whole:

(i) Proportionate in quantity to the number of students of that sex applying for such housing; and
(i) Comparable in quality and cost to the student.

(c) Other housing. (1) A recipient shall not, on the basis of sex, administer different policies or practices concerning
occupancy by its students of housing other than provided by such recipient.

(2) A recipient which, through solicitation, listing, approval of housing, or otherwise, assists any agency, organization,
or person in making housing available to any of its students, shall take such reasonable action as may be necessary to
assure itself that such housing as is provided to students of one sex, when compared to that provided to students of the
other sex, is as a whole:
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(i) Proportionate in quantity and
(i) Comparable in quality and cost to the student.

A recipient may render such assistance to any agency, organization, or person which provides all or part of such
housing to students only of one sex.

(Authority: Secs. 901, 902, 907, Education Amendments of 1972, 86 Stat. 373,374,375; 20 U.S.C. 1681, 1682, 1686)
§ 106.33 Comparable facilities.

A recipient may provide separate toilet, locker room, and shower facilities on the basis of sex, but such facilities
provided for students of one sex shall be comparable to such facilities provided for students of the other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374)
§ 106.34 Access to classes and schools.

(a) General standard. Except as provided for in this section or otherwise in this part, a recipient shall not provide or
otherwise carry out any of its education programs or activities separately on the basis of sex, or require or refuse
participation therein by any of its students on the basis of sex.

(1) Contact sports in physical education classes. This section does not prohibit separation of students by sex within
physical education classes or activities during participation in wrestling, boxing, rugby, ice hockey, football,
basketball, and other sports the purpose or major activity of which involves bodily contact.

(2) Ability grouping in physical education classes. This section does not prohibit grouping of students in physical
education classes and activities by ability as assessed by objective standards of individual performance developed and
applied without regard to sex.

(3) Human sexuality classes. Classes or portions of classes in elementary and secondary schools that deal primarily
with human sexuality may be conducted in separate sessions for boys and girls.

(4) Choruses. Recipients may make requirements based on vocal range or quality that may result in a chorus or
choruses of one or predominantly one sex.

(b) Classes and extracurricular activities. (1) General standard. Subject to the requirements in this paragraph, a
recipient that operates a nonvocational coeducational elementary or secondary school may provide nonvocational
single-sex classes or extracurricular activities, if —

(1) Each single-sex class or extracurricular activity is based on the recipient's important objective—

(A) To improve educational achievement of its students, through a recipient's overall established policy to provide
diverse educational opportunities, provided that the single-sex nature of the class or extracurricular activity is

substantially related to achieving that objective; or

(B) To meet the particular, identified educational needs of its students, provided that the single-sex nature of the class
or extracurricular activity is substantially related to achieving that objective;

(i1) The recipient implements its objective in an evenhanded manner;
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(iii) Student enrollment in a single-sex class or extracurricular activity is completely voluntary; and

(iv) The recipient provides to all other students, including students of the excluded sex, a substantially equal
coeducational class or extracurricular activity in the same subject or activity.

(2) Single-sex class or extracurricular activity for the excluded sex. A recipient that provides a single-sex class or
extracurricular activity, in order to comply with paragraph (b)(1)(ii) of this section, may be required to provide a
substantially equal single-sex class or extracurricular activity for students of the excluded sex.

(3) Substantially equal factors. Factors the Department will consider, either individually or in the aggregate as
appropriate, in determining whether classes or extracurricular activities are substantially equal include, but are
not limited to, the following: the policies and criteria of admission, the educational benefits provided,
including the quality, range, and content of curriculum and other services and the quality and availability of
books, instructional materials, and technology, the qualifications of faculty and staff, geographic accessibility,
the quality, accessibility, and availability of facilities and resources provided to the class, and intangible
features, such as reputation of faculty.

(4) Periodic evaluations. (i) The recipient must conduct periodic evaluations to ensure that single-sex classes
or extracurricular activities are based upon genuine justifications and do not rely on overly broad
generalizations about the different talents, capacities, or preferences of either sex and that any single-sex
classes or extracurricular activities are substantially related to the achievement of the important objective for
the classes or extracurricular activities.

(ii) Evaluations for the purposes of paragraph (b)(4)(i) of this section must be conducted at least every two years.

(5) Scope of coverage. The provisions of paragraph (b)(1) through (4) of this section apply to classes and
extracurricular activities provided by a recipient directly or through another entity, but the provisions of paragraph
(b)(1) through (4) of this section do not apply to interscholastic, club, or intramural athletics, which are subject to the
provisions of §§106.41 and 106.37(c) of this part.

(c) Schools. (1) General Standard. Except as provided in paragraph (c)(2) of this section, a recipient that operates a
public nonvocational elementary or secondary school that excludes from admission any students, on the basis of sex,
must provide students of the excluded sex a substantially equal single-sex school or coeducational school.

(2) Exception. A nonvocational public charter school that is a single-school local educational agency under State law
may be operated as a single-sex charter school without regard to the requirements in paragraph (c)(1) of this section.

(3) Substantially equal factors. Factors the Department will consider, either individually or in the aggregate as
appropriate, in determining whether schools are substantially equal include, but are not limited to, the
following: The policies and criteria of admission, the educational benefits provided, including the quality,
range, and content of curriculum and other services and the quality and availability of books, instructional
materials, and technology, the quality and range of extracurricular offerings, the qualifications of faculty and
staff, geographic accessibility, the quality, accessibility, and availability of facilities and resources, and
intangible features, such as reputation of faculty.

(4) Definition. For the purposes of paragraph (c)(1) through (3) of this section, the term “school” includes a “school
within a school,” which means an administratively separate school located within another school.

(Authority: 20 U.S.C. 1681, 1682)

[71 FR 62542, Oct. 25, 2006]
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§ 106.35 Access to institutions of vocational education.

A recipient shall not, on the basis of sex, exclude any person from admission to any institution of vocational education
operated by that recipient.

(Authority: 20 U.S.C. 1681, 1682)
[71 FR 62543, Oct. 25, 2006]
§ 106.36 Counseling and use of appraisal and counseling materials.

(a) Counseling. A recipient shall not discriminate against any person on the basis of sex in the counseling or guidance
of students or applicants for admission.

(b) Use of appraisal and counseling materials. A recipient which uses testing or other materials for appraising
or counseling students shall not use different materials for students on the basis of their sex or use materials
which permit or require different treatment of students on such basis unless such different materials cover the
same occupations and interest areas and the use of such different materials is shown to be essential to
eliminate sex bias. Recipients shall develop and use internal procedures for ensuring that such materials do not
discriminate on the basis of sex. Where the use of a counseling test or other instrument results in a
substantially disproportionate number of members of one sex in any particular course of study or
classification, the recipient shall take such action as is necessary to assure itself that such disproportion is not
the result of discrimination in the instrument or its application.

(c) Disproportion in classes. Where a recipient finds that a particular class contains a substantially disproportionate
number of individuals of one sex, the recipient shall take such action as is necessary to assure itself that such
disproportion is not the result of discrimination on the basis of sex in counseling or appraisal materials or by
counselors.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.37 Financial assistance.

(a) General. Except as provided in paragraphs (b) and (c) of this section, in providing financial assistance to any of its
students, a recipient shall not:

(1) On the basis of sex, provide different amount or types of such assistance, limit eligibility for such assistance which
is of any particular type or source, apply different criteria, or otherwise discriminate;

(2) Through solicitation, listing, approval, provision of facilities or other services, assist any foundation, trust, agency,
organization, or person which provides assistance to any of such recipient's students in a manner which discriminates
on the basis of sex; or

(3) Apply any rule or assist in application of any rule concerning eligibility for such assistance which treats persons of
one sex differently from persons of the other sex with regard to marital or parental status.

(b) Financial aid established by certain legal instruments. (1) A recipient may administer or assist in the
administration of scholarships, fellowships, or other forms of financial assistance established pursuant to domestic or
foreign wills, trusts, bequests, or similar legal instruments or by acts of a foreign government which requires that
awards be made to members of a particular sex specified therein; Provided, That the overall effect of the award of
such sex-restricted scholarships, fellowships, and other forms of financial assistance does not discriminate on the
basis of sex.
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(2) To ensure nondiscriminatory awards of assistance as required in paragraph (b)(1) of this section, recipients shall
develop and use procedures under which:

(i) Students are selected for award of financial assistance on the basis of nondiscriminatory criteria and not on the
basis of availability of funds restricted to members of a particular sex;

(ii) An appropriate sex-restricted scholarship, fellowship, or other form of financial assistance is allocated to each
student selected under paragraph (b)(2)(i) of this section; and

(iii) No student is denied the award for which he or she was selected under paragraph (b)(2)(i) of this section because
of the absence of a scholarship, fellowship, or other form of financial assistance designated for a member of that
student's sex.

(c) Athletic scholarships. (1) To the extent that a recipient awards athletic scholarships or grants-in-aid, it must
provide reasonable opportunities for such awards for members of each sex in proportion to the number of students of
each sex participating in interscholastic or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for members of each sex may be provided as part of separate athletic
teams for members of each sex to the extent consistent with this paragraph and §106.41.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682; and Sec. 844,
Education Amendments of 1974, Pub. L. 93-380, 88 Stat. 484)

§ 106.38 Employment assistance to students.

(a) Assistance by recipient in making available outside employment. A recipient which assists any agency,
organization or person in making employment available to any of its students:

(1) Shall assure itself that such employment is made available without discrimination on the basis of sex; and

(2) Shall not render such services to any agency, organization, or person which discriminates on the basis of sex in its
employment practices.

(b) Employment of students by recipients. A recipient which employs any of its students shall not do so in a manner
which violates subpart E of this part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.39 Health and insurance benefits and services.

In providing a medical, hospital, accident, or life insurance benefit, service, policy, or plan to any of its students, a
recipient shall not discriminate on the basis of sex, or provide such benefit, service, policy, or plan in a manner which
would violate Subpart E of this part if it were provided to employees of the recipient. This section shall not prohibit a
recipient from providing any benefit or service which may be used by a different proportion of students of one sex
than of the other, including family planning services. However, any recipient which provides full coverage health
service shall provide gynecological care.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

§ 106.40 Marital or parental status.
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(a) Status generally. A recipient shall not apply any rule concerning a student's actual or potential parental, family, or
marital status which treats students differently on the basis of sex.

(b) Pregnancy and related conditions. (1) A recipient shall not discriminate against any student, or exclude
any student from its education program or activity, including any class or extracurricular activity, on the basis
of such student's pregnancy, childbirth, false pregnancy, termination of pregnancy or recovery therefrom,
unless the student requests voluntarily to participate in a separate portion of the program or activity of the
recipient.

(2) A recipient may require such a student to obtain the certification of a physician that the student is physically and
emotionally able to continue participation so long as such a certification is required of all students for other physical
or emotional conditions requiring the attention of a physician.

(3) A recipient which operates a portion of its education program or activity separately for pregnant students,
admittance to which is completely voluntary on the part of the student as provided in paragraph (b)(1) of this section
shall ensure that the separate portion is comparable to that offered to non-pregnant students.

(4) A recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy and recovery therefrom in
the same manner and under the same policies as any other temporary disability with respect to any medical or hospital
benefit, service, plan or policy which such recipient administers, operates, offers, or participates in with respect to
students admitted to the recipient's educational program or activity.

(5) In the case of a recipient which does not maintain a leave policy for its students, or in the case of a student who
does not otherwise qualify for leave under such a policy, a recipient shall treat pregnancy, childbirth, false pregnancy,
termination of pregnancy and recovery therefrom as a justification for a leave of absence for so long a period of time
as is deemed medically necessary by the student's physician, at the conclusion of which the student shall be reinstated
to the status which she held when the leave began.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
§ 106.41 Athletics.

(a) General. No person shall, on the basis of sex, be excluded from participation in, be denied the benefits of, be
treated differently from another person or otherwise be discriminated against in any interscholastic, intercollegiate,
club or intramural athletics offered by a recipient, and no recipient shall provide any such athletics separately on such
basis.

(b) Separate teams. Notwithstanding the requirements of paragraph (a) of this section, a recipient may operate or
sponsor separate teams for members of each sex where selection for such teams is based upon competitive skill or the
activity involved is a contact sport. However, where a recipient operates or sponsors a team in a particular sport for
members of one sex but operates or sponsors no such team for members of the other sex, and athletic opportunities for
members of that sex have previously been limited, members of the excluded sex must be allowed to try-out for the
team offered unless the sport involved is a contact sport. For the purposes of this part, contact sports include boxing,
wrestling, rugby, ice hockey, football, basketball and other sports the purpose or major activity of which involves
bodily contact.

(c) Equal opportunity. A recipient which operates or sponsors interscholastic, intercollegiate, club or intramural
athletics shall provide equal athletic opportunity for members of both sexes. In determining whether equal
opportunities are available the Director will consider, among other factors:
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(1) Whether the selection of sports and levels of competition effectively accommodate the interests and abilities of
members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;

(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services;

(10) Publicity.

Unequal aggregate expenditures for members of each sex or unequal expenditures for male and female teams if a
recipient operates or sponsors separate teams will not constitute noncompliance with this section, but the Assistant
Secretary may consider the failure to provide necessary funds for teams for one sex in assessing equality of

opportunity for members of each sex.

(d) Adjustment period. A recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics at the elementary school level shall comply fully with this section as expeditiously as
possible but in no event later than one year from the effective date of this regulation. A recipient which
operates or sponsors interscholastic, intercollegiate, club or intramural athletics at the secondary or post-
secondary school level shall comply fully with this section as expeditiously as possible but in no event later
than three years from the effective date of this regulation.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682; and Sec. 844,
Education Amendments of 1974, Pub. L. 93-380, 88 Stat. 484)

§ 10642 Textbooks and curricular material.

Nothing in this regulation shall be interpreted as requiring or prohibiting or abridging in any way the use of particular
textbooks or curricular materials.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.43 Standards for measuring skill or progress in physical education classes.

If use of a single standard of measuring skill or progress in physical education classes has an adverse effect on
members of one sex, the recipient shall use appropriate standards that do not have that effect.

(Authority: 20 U.S.C. 1681, 1682)

[71 FR 62543, Oct. 25, 2006]

22 © ATIXA 2016. All Rights Reserved.



Subpart E—Discrimination on the Basis of Sex in Employment in Education Programs or Activities Prohibited
§ 106.51 Employment.

(a) General. (1) No person shall, on the basis of sex, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination in employment, or recruitment, consideration, or selection therefor,
whether full-time or part-time, under any education program or activity operated by a recipient which receives
Federal financial assistance.

(2) A recipient shall make all employment decisions in any education program or activity operated by such
recipient in a nondiscriminatory manner and shall not limit, segregate, or classify applicants or employees in
any way which could adversely affect any applicant's or employee's employment opportunities or status
because of sex.

(3) A recipient shall not enter into any contractual or other relationship which directly or indirectly has the effect of
subjecting employees or students to discrimination prohibited by this subpart, including relationships with
employment and referral agencies, with labor unions, and with organizations providing or administering fringe
benefits to employees of the recipient.

(4) A recipient shall not grant preferences to applicants for employment on the basis of attendance at any educational
institution or entity which admits as students only or predominantly members of one sex, if the giving of such
preferences has the effect of discriminating on the basis of sex in violation of this part.

(b) Application. The provisions of this subpart apply to:

(1) Recruitment, advertising, and the process of application for employment;

(2) Hiring, upgrading, promotion, consideration for and award of tenure, demotion, transfer, layoff, termination,
application of nepotism policies, right of return from layoff, and rehiring;

(3) Rates of pay or any other form of compensation, and changes in compensation;

(4) Job assignments, classifications and structure, including position descriptions, lines of progression, and seniority
lists;

(5) The terms of any collective bargaining agreement;

(6) Granting and return from leaves of absence, leave for pregnancy, childbirth, false pregnancy, termination of
pregnancy, leave for persons of either sex to care for children or dependents, or any other leave;

(7) Fringe benefits available by virtue of employment, whether or not administered by the recipient;

(8) Selection and financial support for training, including apprenticeship, professional meetings, conferences, and
other related activities, selection for tuition assistance, selection for sabbaticals and leaves of absence to pursue
training;

(9) Employer-sponsored activities, including those that are social or recreational; and

(10) Any other term, condition, or privilege of employment.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
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[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
§ 106.52 Employment criteria.

A recipient shall not administer or operate any test or other criterion for any employment opportunity which has a
disproportionately adverse effect on persons on the basis of sex unless:

(a) Use of such test or other criterion is shown to predict validly successful performance in the position in question;
and

(b) Alternative tests or criteria for such purpose, which do not have such disproportionately adverse effect, are shown
to be unavailable.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.53 Recruitment.

(a) Nondiscriminatory recruitment and hiring. A recipient shall not discriminate on the basis of sex in the
recruitment and hiring of employees. Where a recipient has been found to be presently discriminating on the
basis of sex in the recruitment or hiring of employees, or has been found to have in the past so discriminated,
the recipient shall recruit members of the sex so discriminated against so as to overcome the effects of such
past or present discrimination.

(b) Recruitment patterns. A recipient shall not recruit primarily or exclusively at entities which furnish as applicants
only or predominantly members of one sex if such actions have the effect of discriminating on the basis of sex in
violation of this subpart.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§ 106.54 Compensation.

A recipient shall not make or enforce any policy or practice which, on the basis of sex:

(a) Makes distinctions in rates of pay or other compensation;

(b) Results in the payment of wages to employees of one sex at a rate less than that paid to employees of the opposite
sex for equal work on jobs the performance of which requires equal skill, effort, and responsibility, and which are
performed under similar working conditions.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

§ 106.55 Job classification and structure.

A recipient shall not:

(a) Classify a job as being for males or for females;

(b) Maintain or establish separate lines of progression, seniority lists, career ladders, or tenure systems based on sex;
or
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(c) Maintain or establish separate lines of progression, seniority systems, career ladders, or tenure systems for similar
jobs, position descriptions, or job requirements which classify persons on the basis of sex, unless sex is a bona-fide
occupational qualification for the positions in question as set forth in §106.61.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.56 Fringe benefits.

(a) Fringe benefits defined. For purposes of this part, fringe benefits means: Any medical, hospital, accident, life
insurance or retirement benefit, service, policy or plan, any profit-sharing or bonus plan, leave, and any other benefit
or service of employment not subject to the provision of §106.54.

(b) Prohibitions. A recipient shall not:

(1) Discriminate on the basis of sex with regard to making fringe benefits available to employees or make fringe
benefits available to spouses, families, or dependents of employees differently upon the basis of the employee's sex;

(2) Administer, operate, offer, or participate in a fringe benefit plan which does not provide either for equal periodic
benefits for members of each sex, or for equal contributions to the plan by such recipient for members of each sex; or

(3) Administer, operate, offer, or participate in a pension or retirement plan which establishes different optional or
compulsory retirement ages based on sex or which otherwise discriminates in benefits on the basis of sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.57 Marital or parental status.
(a) General. A recipient shall not apply any policy or take any employment action:

(1) Concerning the potential marital, parental, or family status of an employee or applicant for employment which
treats persons differently on the basis of sex; or

(2) Which is based upon whether an employee or applicant for employment is the head of household or principal
wage earner in such employee's or applicant's family unit.

(b) Pregnancy. A recipient shall not discriminate against or exclude from employment any employee or applicant for
employment on the basis of pregnancy, childbirth, false pregnancy, termination of pregnancy, or recovery therefrom.

(c) Pregnancy as a temporary disability. A recipient shall treat pregnancy, childbirth, false pregnancy, termination of
pregnancy, and recovery therefrom and any temporary disability resulting therefrom as any other temporary disability
for all job related purposes, including commencement, duration and extensions of leave, payment of disability
income, accrual of seniority and any other benefit or service, and reinstatement, and under any fringe benefit offered
to employees by virtue of employment.

(d) Pregnancy leave. In the case of a recipient which does not maintain a leave policy for its employees, or in
the case of an employee with insufficient leave or accrued employment time to qualify for leave under such a
policy, a recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy and recovery
therefrom as a justification for a leave of absence without pay for a reasonable period of time, at the
conclusion of which the employee shall be reinstated to the status which she held when the leave began or to a
comparable position, without decrease in rate of compensation or loss of promotional opportunities, or any
other right or privilege of employment.
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(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.58 Effect of State or local law or other requirements.

(a) Prohibitory requirements. The obligation to comply with this subpart is not obviated or alleviated by the existence
of any State or local law or other requirement which imposes prohibitions or limits upon employment of members of
one sex which are not imposed upon members of the other sex.

(b) Benefits. A recipient which provides any compensation, service, or benefit to members of one sex pursuant to a
State or local law or other requirement shall provide the same compensation, service, or benefit to members of the
other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.59 Advertising.

A recipient shall not in any advertising related to employment indicate preference, limitation, specification, or
discrimination based on sex unless sex is a bona-fide occupational qualification for the particular job in question.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
§ 106.60 Pre-employment inquiries.

(a) Marital status. A recipient shall not make pre-employment inquiry as to the marital status of an applicant for
employment, including whether such applicant is “Miss or Mrs.”

(b) Sex. A recipient may make pre-employment inquiry as to the sex of an applicant for employment, but only if such
inquiry is made equally of such applicants of both sexes and if the results of such inquiry are not used in connection
with discrimination prohibited by this part.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)
§ 106.61 Sex as a bona-fide occupational qualification.

A recipient may take action otherwise prohibited by this subpart provided it is shown that sex is a bona-fide
occupational qualification for that action, such that consideration of sex with regard to such action is essential to
successful operation of the employment function concerned. A recipient shall not take action pursuant to this section
which is based upon alleged comparative employment characteristics or stereotyped characterizations of one or the
other sex, or upon preference based on sex of the recipient, employees, students, or other persons, but nothing
contained in this section shall prevent a recipient from considering an employee's sex in relation to employment in a
locker room or toilet facility used only by members of one sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682
Subpart F—Procedures [Interim]
§ 106.71 Procedures.

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 are hereby adopted and incorporated
herein by reference. These procedures may be found at 34 CFR 100.6-100.11 and 34 CFR, part 101.
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(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,374; 20 U.S.C. 1681, 1682)

Appendix A to Part 106 — Guidelines for Eliminating Discrimination and Denial of Services on the Basis of
Race, Color, National Origin, Sex, and Handicap in Vocational Education Programs

Editorial Note: For the text of these guidelines, see 34 CFR part 100, appendix B.

[44 FR 17168, Mar. 21, 1979]

27 © ATIXA 2016. All Rights Reserved.
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TITLE IX OF THE EDUCATION AMENDMENTS OF 1972
20 U.S.C. 8§ 1681 - 1688
TITLE 20 - Education

CHAPTER 38 - DISCRIMINATION BASED ON SEX OR BLINDNESS

Sec. 1681. Sex.
(a) Prohibition against discrimination; exceptions.
(b) Preferential or disparate treatment because of imbalance in participation or receipt of Federal benefits;
statistical evidence of imbalance.
(c) "Educational institution" defined.
1682. Federal administrative enforcement; report to Congressional committees.
1683. Judicial review.
1684. Blindness or visual impairment; prohibition against discrimination.
1685. Authority under other laws unaffected.
1686. Interpretation with respect to living facilities.
1687. Interpretation of "program or activity".

1688. Neutrality with respect to abortion.
Sec. 1681. Sex
(a) Prohibition against discrimination; exceptions
No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any education program or activity receiving Federal financial assistance,
except that:
(1) Classes of educational institutions subject to prohibition
in regard to admissions to educational institutions, this section shall apply only to institutions of vocational
education, professional education, and graduate higher education, and to public institutions of undergraduate
higher education;
(2) Educational institutions commencing planned change in admissions
in regard to admissions to educational institutions, this section shall not apply
(A) for one year from June 23, 1972, nor for six years after June 23, 1972, in the case of an educational
institution which has begun the process of changing from being an institution which admits only students of

one sex to being an institution which admits students of both sexes, but only if it is carrying out a plan for such
a change which is approved by the Secretary of Education or
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(B) for seven years from the date an educational institution begins the process of changing from being an
institution which admits only students of only one sex to being an institution which admits students of both
sexes, but only if it is carrying out a plan for such a change which is approved by the Secretary of Education,
whichever is the later;

(3) Educational institutions of religious organizations with contrary religious tenets

this section shall not apply to an educational institution which is controlled by a religious organization if the
application of this subsection would not be consistent with the religious tenets of such organization;

(4) Educational institutions training individuals for military services or merchant marine

this section shall not apply to an educational institution whose primary purpose is the training of individuals for the
military services of the United States, or the merchant marine;

(5) Public educational institutions with traditional and continuing admissions policy
in regard to admissions this section shall not apply to any public institution of undergraduate higher education
which is an institution that traditionally and continually from its establishment has had a policy of admitting only
students of one sex;

(6) Social fraternities or sororities; voluntary youth service organizations

this section shall not apply to membership practices -

(A) of a social fraternity or social sorority which is exempt from taxation under section 501(a) of title 26, the
active membership of which consists primarily of students in attendance at an institution of higher education, or

(B) of the Young Men's Christian Association, Young Women's Christian Association, Girl Scouts, Boy
Scouts, Camp Fire Girls, and voluntary youth service organizations which are so exempt, the membership of
which has traditionally been limited to persons of one sex and principally to persons of less than nineteen years
of age;

(7) Boy or Girl conferences

this section shall not apply to -

(A) any program or activity of the American Legion undertaken in connection with the organization or
operation of any Boys State conference, Boys Nation conference, Girls State conference, or Girls Nation
conference; or

(B) any program or activity of any secondary school or educational institution specifically for -

(i) the promotion of any Boys State conference, Boys Nation conference, Girls State conference, or Girls
Nation conference; or

(ii) the selection of students to attend any such conference;

(8) Father-son or mother-daughter activities at educational institutions
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this section shall not preclude father-son or mother-daughter activities at an educational institution, but if such
activities are provided for students of one sex, opportunities for reasonably comparable activities shall be provided
for students of the other sex; and

(9) Institution of higher education scholarship awards in "beauty" pageants

this section shall not apply with respect to any scholarship or other financial assistance awarded by an institution
of higher education to any individual because such individual has received such award in any pageant in which the
attainment of such award is based upon a combination of factors related to the personal appearance, poise, and
talent of such individual and in which participation is limited to individuals of one sex only, so long as such
pageant is in compliance with other nondiscrimination provisions of Federal law.

(b) Preferential or disparate treatment because of imbalance in participation or receipt of Federal benefits; statistical
evidence of imbalance

Nothing contained in subsection (a) of this section shall be interpreted to require any educational institution to
grant preferential or disparate treatment to the members of one sex on account of an imbalance which may exist
with respect to the total number or percentage of persons of that sex participating in or receiving the benefits of
any federally supported program or activity, in comparison with the total number or percentage of persons of that
sex in any community, State, section, or other area: *Provided*, That this subsection shall not be construed to
prevent the consideration in any hearing or proceeding under this chapter of statistical evidence tending to show
that such an imbalance exists with respect to the participation in, or receipt of the benefits of, any such program or
activity by the members of one sex.

(c)"Educational institution" defined

For purposes of this chapter an educational institution means any public or private preschool, elementary, or
secondary school, or any institution of vocational, professional, or higher education, except that in the case of an
educational institution composed of more than one school, college, or department which are administratively
separate units, such term means each such school, college, or department.

Sec. 1682. Federal administrative enforcement; report to Congressional committees

Each Federal department and agency which is empowered to extend Federal financial assistance to any education
program or activity, by way of grant, loan, or contract other than a contract of insurance or guaranty, is authorized and
directed to effectuate the provisions of section 1681 of this title with respect to such program or activity by issuing
rules, regulations, or orders of general applicability which shall be consistent with achievement of the objectives of
the statute authorizing the financial assistance in connection with which the action is taken. No such rule, regulation,
or order shall become effective unless and until approved by the President. Compliance with any requirement adopted
pursuant to this section may be effected (1) by the termination of or refusal to grant or to continue assistance under
such program or activity to any recipient as to whom there has been an express finding on the record, after
opportunity for hearing, of a failure to comply with such requirement, but such termination or refusal shall be limited
to the particular political entity, or part thereof, or other recipient as to whom such a finding has been made, and shall
be limited in its effect to the particular program, or part thereof, in which such noncompliance has been so found, or
(2) by any other means authorized by law: *Provided, however*, That no such action shall be taken until the
department or agency concerned has advised the appropriate person or persons of the failure to comply with the
requirement and has determined that compliance cannot be secured by voluntary means. In the case of any action
terminating, or refusing to grant or continue, assistance because of failure to comply with a requirement imposed
pursuant to this section, the head of the Federal department or agency shall file with the committees of the House and
Senate having legislative jurisdiction over the program or activity involved a full written report of the circumstances
and the grounds for such action. No such action shall become effective until thirty days have elapsed after the filing of
such report.
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Sec. 1683. Judicial review

Any department or agency action taken pursuant to section 1682 of this title shall be subject to such judicial review as
may otherwise be provided by law for similar action taken by such department or agency on other grounds. In the case
of action, not otherwise subject to judicial review, terminating or refusing to grant or to continue financial assistance
upon a finding of failure to comply with any requirement imposed pursuant to section 1682 of this title, any person
aggrieved (including any State or political subdivision thereof and any agency of either) may obtain judicial review of
such action in accordance with chapter 7 of title 5, and such action shall not be deemed committed to unreviewable
agency discretion within the meaning of section 701 of that title.

Sec. 1684. Blindness or visual impairment; prohibition against discrimination

No person in the United States shall, on the ground of blindness or severely impaired vision, be denied admission in
any course of study by a recipient of Federal financial assistance for any education program or activity, but nothing
herein shall be construed to require any such institution to provide any special services to such person because of his
blindness or visual impairment.

Sec. 1685. Authority under other laws unaffected

Nothing in this chapter shall add to or detract from any existing authority with respect to any program or activity
under which Federal financial assistance is extended by way of a contract of insurance or guaranty.

Sec. 1686. Interpretation with respect to living facilities

Notwithstanding anything to the contrary contained in this chapter, nothing contained herein shall be construed to
prohibit any educational institution receiving funds under this Act, from maintaining separate living facilities for the
different sexes.

Sec. 1687. Interpretation of "program or activity"

For the purposes of this subchapter, the term "program or activity" and the term "program" mean all of the operations
of -

ey

(A) a department, agency, special purpose district, or other instrumentality of a State or of a local government; or

(B) the entity of such State or local government that distributes such assistance and each such department or agency
(and each other State or local government entity) to which the assistance is extended, in the case of assistance to a
State or local government;

2)

(A) a college, university, or other postsecondary institution, or a public system of higher education; or

(B) a local educational agency (as defined in section 198(a)(10) of the Elementary and Secondary Education Act of
1965), system of vocational education, or other school system;

3)

(A) an entire corporation, partnership, or other private organization, or an entire sole proprietorship -

(1) if assistance is extended to such corporation, partnership, private organization, or sole proprietorship as a
whole; or
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(i1) which is principally engaged in the business of providing education, health care, housing, social services, or
parks and recreation; or

(B) the entire plant or other comparable, geographically separate facility to which Federal financial assistance is
extended, in the case of any other corporation, partnership, private organization, or sole proprietorship; or

(4) any other entity which is established by two or more of the entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance, except that such term does not include any operation of an
entity which is controlled by a religious organization if the application of section 1681 of this title to such operation
would not be consistent with the religious tenets of such organization.

Sec. 1688. Neutrality with respect to abortion

Nothing in this chapter shall be construed to require or prohibit any person, or public or private entity, to provide or
pay for any benefit or service, including the use of facilities, related to an abortion. Nothing in this section shall be
construed to permit a penalty to be imposed on any person or individual because such person or individual is seeking
or has received any benefit or service related to a legal abortion.
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REVISED SEXUAL HARASSMENT GUIDANCE:

HARASSMENT OF STUDENTS
BY SCHOOL EMPLOYEES, OTHER STUDENTS,
OR THIRD PARTIES
TITLE IX
January 2001
U.S. Department of Education
Office for Civil Rights
PREAMBLE
Summary

The Assistant Secretary for Civil Rights, U.S. Department of Education (Department), issues a new document
(revised guidance) that replaces the 1997 document entitled “Sexual Harassment Guidance: Harassment of
Students by School Employees, Other Students, or Third Parties,” issued by the Office for Civil Rights (OCR)
on March 13, 1997 (1997 guidance). We revised the guidance in limited respects in light of subsequent
Supreme Court cases relating to sexual harassment in schools. The revised guidance reaffirms the compliance
standards that OCR applies in investigations and administrative enforcement of Title IX of the Education
Amendments of 1972 (Title IX) regarding sexual harassment. The revised guidance re-grounds these
standards in the Title IX regulations, distinguishing them from the standards applicable to private litigation
for money damages and clarifying their regulatory basis as distinct from Title VII of the Civil Rights Act of
1964 (Title VII) agency law. In most other respects the revised guidance is identical to the 1997 guidance.
Thus, we intend the revised guidance to serve the same purpose as the 1997 guidance. It continues to
provide the principles that a schooll should use to recognize and effectively respond to sexual harassment of
students in its program as a condition of receiving Federal financial assistance.

Purpose and Scope of the Revised Guidance

In March 1997, we published in the Federal Register “Sexual Harassment Guidance: Harassment of Students by
School Employees, Other Students, or Third Parties.” 62 FR 12034. We issued the guidance pursuant to our authority
under Title IX, and our Title IX implementing regulations, to eliminate discrimination based on sex in

education programs and activities receiving Federal financial assistance. It was grounded in longstanding legal
authority establishing that sexual harassment of students can be a form of sex discrimination covered by Title IX. The
guidance was the product of extensive consultation with interested parties, including students, teachers, school
administrators, and researchers. We also made the document available for public comment.

Since the issuance of the 1997 guidance, the Supreme Court (Court) has issued several important decisions in sexual
harassment cases, including two decisions specifically addressing sexual harassment of students under Title IX:
Gebser v. Lago Vista Independent School District (Gebser), 524 U.S. 274 (1998), and Davis v. Monroe County Board
of Education (Davis), 526 U.S. 629 (1999). The Court held in Gebser that a school can be liable for monetary damages
if a teacher sexually harasses a student, an official who has authority to address the harassment has actual
knowledge of the harassment, and that official is deliberately indifferent in responding to the harassment. In Davis,
the Court announced that a school also may be liable for monetary damages if one student sexually harasses
another student in the school’s program and the conditions of Gebser are met.

The Court was explicit in Gebser and Davis that the liability standards established in those cases are limited to
private actions for monetary damages. See, e.g., Gebser, 524 U.S. 283, and Davis, 526 U.S. at 639. The Court
acknowledged, by contrast, the power of Federal agencies, such as the Department, to “promulgate and enforce
requirements that effectuate [Title IX’s] nondiscrimination mandate,” even in circumstances that would not give rise
to a claim for money damages. See, Gebser, 524 U.S. at 292.
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In an August 1998 letter to school superintendents and a January 1999 letter to college and university
presidents, the Secretary of Education informed school officials that the Gebser decision did not change a
school’s obligations to take reasonable steps under Title IX and the regulations to prevent and eliminate
sexual harassment as a condition of its receipt of Federal funding. The Department also determined that,
although in most important respects the substance of the 1997 guidance was reaffirmed in Gebser and Davis,
certain areas of the 1997 guidance could be strengthened by further clarification and explanation of the Title
IX regulatory basis for the guidance.

On November 2, 2000, we published in the Federal Register a notice requesting comments on the proposed revised
guidance (62 FR 66092). A detailed explanation of the Gebser and Davis decisions, and an explanation of the
proposed changes in the guidance, can be found in the preamble to the proposed revised guidance. In those
decisions and a third opinion, Oncale v. Sundowner Offshore Services, Inc. (Oncale), 523 U.S. 75 (1998) (a sexual
harassment case decided under Title VII), the Supreme Court confirmed several fundamental principles we
articulated in the 1997 guidance. In these areas, no changes in the guidance were necessary. A notice regarding the
availability of this final document appeared in the Federal Register on January 19, 2001.

Enduring Principles from the 1997 Guidance

It continues to be the case that a significant number of students, both male and female, have experienced sexual
harassment, which can interfere with a student’s academic performance and emotional and physical well-being.
Preventing and remedying sexual harassment in schools is essential to ensuring a safe environment in which
students can learn. As with the 1997 guidance, the revised guidance applies to students at every level of education.
School personnel who understand their obligations under Title IX, e.g., understand that sexual harassment can be
sex discrimination in violation of Title IX, are in the best position to prevent harassment and to lessen the harm to
students if, despite their best efforts, harassment occurs.

One of the fundamental aims of both the 1997 guidance and the revised guidance has been to emphasize that, in
addressing allegations of sexual harassment, the good judgment and common sense of teachers and school
administrators are important elements of a response that meets the requirements of Title IX.

A critical issue under Title IX is whether the school recognized that sexual harassment has occurred and took prompt
and effective action calculated to end the harassment, prevent its recurrence, and, as appropriate, remedy its
effects. If harassment has occurred, doing nothing is always the wrong response. However, depending on the
circumstances, there may be more than one right way to respond. The important thing is for school employees or
officials to pay attention to the school environment and not to hesitate to respond to sexual harassment in the same
reasonable, commonsense manner as they would to other types of serious misconduct.

It is also important that schools not overreact to behavior that does not rise to the level of sexual harassment. As the
Department stated in the 1997 guidance, a kiss on the cheek by a first grader does not constitute sexual harassment.
School personnel should consider the age and maturity of students in responding to allegations of sexual
harassment.

Finally, we reiterate the importance of having well- publicized and effective grievance procedures in place to handle
complaints of sex discrimination, including sexual harassment complaints. Nondiscrimination policies and
procedures are required by the Title IX regulations. In fact, the Supreme Court in Gebser specifically affirmed the
Department’s authority to enforce this requirement administratively in order to carry out Title IX’s
nondiscrimination mandate. 524 U.S. at 292. Strong policies and effective grievance procedures are essential to let
students and employees know that sexual harassment will not be tolerated and to ensure that they know how to
report it.
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Analysis of Comments Received Concerning the Proposed Revised Guidance and the Resulting Changes

In response to the Assistant Secretary’s invitation to comment, OCR received approximately 11 comments
representing approximately 15 organizations and individuals. Commenters provided specific suggestions regarding
how the revised guidance could be clarified. Many of these suggested changes have been incorporated. Significant
and recurring issues are grouped by subject and discussed in the following

sections:

Distinction Between Administrative Enforcement and Private Litigation for Monetary Damages

In Gebser and Davis, the Supreme Court addressed for the first time the appropriate standards for determining
when a school district is liable under Title IX for money damages in a private lawsuit brought by or on behalf of
a student who has been sexually harassed. As explained in the preamble to the proposed revised guidance, the
Court was explicit in Gebser and Davis that the liability standards established in these cases are limited to
private actions for monetary damages. See, e.g., Gebser, 524 U.S. at 283, and Davis, 526 U.S. at 639. The
Gebser Court recognized and contrasted lawsuits for money damages with the incremental nature of
administrative enforcement of Title IX. In Gebser, the Court was concerned with the possibility of a money
damages award against a school for harassment about which it had not known. In contrast, the process of
administrative enforcement requires enforcement agencies such as OCR to make schools aware of potential
Title IX violations and to seek voluntary corrective action before pursuing fund termination or other
enforcement mechanisms.

Commenters uniformly agreed with OCR that the Court limited the liability standards established in Gebser and
Davis to private actions for monetary damages. See, e.g., Gebser, 524 U.S. 283, and Davis, 526 U.S. at 639.
Commenters also agreed that the administrative enforcement standards reflected in the 1997 guidance remain valid
in OCR enforcement actions.2 Finally, commenters agreed that the proposed revisions provided important
clarification to schools regarding the standards that OCR will use and that schools should use to determine
compliance with Title IX as a condition of the receipt of Federal financial assistance in light of Gebser and Davis.

Harassment by Teachers and Other School Personnel

Most commenters agreed with OCR’s interpretation of its regulations regarding a school’s responsibility for
harassment of students by teachers and other school employees. These commenters agreed that Title IX’s
prohibitions against discrimination are not limited to official policies and practices governing school programs
and activities. A school also engages in sex-based discrimination if its employees, in the context of

carrying out their day-to-day job responsibilities for providing aid, benefits, or services to students (such as
teaching, counseling, supervising, and advising students) deny or limit a student’s ability to participate in or
benefit from the schools program on the basis of sex. Under the Title IX regulations, the school is responsible
for discrimination in these cases, whether or not it knew or should have known about it, because the
discrimination occurred as part of the school’s undertaking to provide nondiscriminatory aid, benefits, and
services to students. The revised guidance distinguishes these cases from employee harassment that, although
taking place in a school’s program, occurs outside of the context of the employee’s provision of aid, benefits,
and services to students. In these latter cases, the school’s responsibilities are not triggered until the school
knew or should have known about the harassment.

One commenter expressed concern that it was inappropriate ever to find a school out of compliance for harassment
about which it knew nothing. We reiterate that, although a school may in some cases be responsible for harassment
caused by an employee that occurred before other responsible employees of the school knew or should have known
about it, OCR always provides the school with actual notice and the opportunity to take appropriate corrective
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action before issuing a finding of violation. This is consistent with the Court’s underlying concern in Gebser and
Davis.

Most commenters acknowledged that OCR has provided useful factors to determine whether harassing conduct
took place “in the context of providing aid, benefits, or services.” However, some commenters stated that additional
clarity and examples regarding the issue were needed. Commenters also suggested clarifying references to quid pro
qguo and hostile environment harassment as these two concepts, though useful, do not determine the issue of
whether the school itself is considered responsible for the harassment. We agree with these concerns and have
made significant revisions to the sections “Harassment that Denies or Limits a Student’s Ability to Participate in or
Benefit from the Education Program” and “Harassment by Teachers and Other Employees” to clarify the guidance in
these respects.

Gender-based Harassment, Including Harassment Predicated on Sexstereotyping

Several commenters requested that we expand the discussion and include examples of gender-based harassment
predicated on sex stereotyping. Some commenters also argued that gender-based harassment should be considered
sexual harassment, and that we have “artificially” restricted the guidance only to harassment in the form of conduct
of a sexual nature, thus, implying that gender-based harassment is of less concern and should be evaluated
differently.

We have not further expanded this section because, while we are also concerned with the important issue of
gender-based harassment, we believe that harassment of a sexual nature raises unique and sufficiently important
issues that distinguish it from other types of gender-based harassment and warrants its own guidance.

Nevertheless, we have clarified this section of the guidance in several ways. The guidance clarifies that gender-
based harassment, including that predicated on sex stereotyping, is covered by Title IX if it is sufficiently serious
to deny or limit a student’s ability to participate in or benefit from the program. Thus, it can be discrimination
on the basis of sex to harass a student on the basis of the victim’s failure to conform to stereotyped notions of
masculinity and femininity. Although this type of harassment is not covered by the guidance, if it is sufficiently
serious, gender-based harassment is a school’s responsibility, and the same standards generally will apply. We
have also added an endnote regarding Supreme Court precedent for the proposition that sex stereotyping can
constitute sex discrimination.

Several commenters also suggested that we state that sexual and non-sexual (but gender-based) harassment should
not be evaluated separately in determining whether a hostile environment exists. We note that both the proposed
revised guidance and the final revised guidance indicate in several places that incidents of sexual harassment and
non-sexual, gender-based harassment can be combined to determine whether a hostile

environment has been created. We also note that sufficiently serious harassment of a sexual nature remains
covered by Title IX, as explained in the guidance, even though the hostile environment may also include taunts
based on sexual orientation.

Definition of Harassment

One commenter urged OCR to provide distinct definitions of sexual harassment to be used in administrative
enforcement as distinguished from criteria used to maintain private actions for monetary damages. We
disagree. First, as discussed in the preamble to the proposed revised guidance, the definition of hostile
environment sexual harassment used by the Court in Davis is consistent with the definition found in the
proposed guidance. Although the terms used by the Court in Davis are in some ways different from the words
used to define hostile environment harassment in the 1997 guidance (see, e.g., 62 FR 12041, “conduct of a
sexual nature is sufficiently severe, persistent, or pervasive to limit a student’s ability to participate in or
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benefit from the education program, or to create a hostile or abusive educational environment”), the
definitions are consistent. Both the Court’s and the Department’s definitions are contextual descriptions
intended to capture the same concept -— that under Title IX, the conduct must be sufficiently serious that it
adversely affects a student’s ability to participate in or benefit from the school’s program. In determining
whether harassment is actionable, both Davis and the Department tell schools to look at the “constellation of
surrounding circumstances, expectations, and relationships” (526 U.S. at 651 (citing Oncale)), and the Davis
Court cited approvingly to the underlying core factors described in the 1997 guidance for evaluating the
context of the harassment. Second, schools benefit from consistency and simplicity in understanding what is
sexual harassment for which the school must take responsive action. A multiplicity of definitions would not
serve this purpose. Several commenters suggested that we develop a unique Title IX definition of harassment
that does not rely on Title VIl and that takes into account the special relationship of schools to students. Other
commenters, by contrast, commended OCR for recognizing that Gebser and Davis did not alter the definition of
hostile environment sexual harassment found in OCR’s 1997 guidance, which derives from Title VII caselaw, and
asked us to strengthen the point. While Gebser and Davis made clear that Title VII agency principles do not
apply in determining liability for money damages under Title IX, the Davis Court also indicated, through its
specific references to Title VIl caselaw, that Title VIl remains relevant in determining what constitutes hostile
environment sexual harassment under Title IX. We also believe that the factors described in both the 1997
guidance and the revised guidance to determine whether sexual harassment has occurred provide the
necessary flexibility for taking into consideration the age and maturity of the students involved and the nature
of the school environment.

Effective Response

One commenter suggested that the change in the guidance from “appropriate response” to “effective response”
implies a change in OCR policy that requires omniscience of schools. We disagree. Effectiveness has always been the
measure of an adequate response under Title IX. This does not mean a school must overreact out of fear of being
judged inadequate. Effectiveness is measured based on a reasonableness standard. Schools do not have to know
beforehand that their response will be effective. However, if their initial steps are ineffective in stopping the
harassment, reasonableness may require a series of escalating steps.

The Relationship Between FERPA and Title IX

In the development of both the 1997 guidance and the current revisions to the guidance, commenters raised
concerns about the interrelation of the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g, and Title
IX. The concerns relate to two issues: (1) the harassed student’s right to information about the outcome of a sexual
harassment complaint against another student, including information about sanctions imposed on a student found
guilty of harassment; and (2) the due process rights of individuals, including teachers, accused of sexual harassment
by a student, to obtain information about the identity of the complainant and the nature of the allegations. FERPA
generally forbids disclosure of information from a student’s “education record” without the consent of the student
(or the student’s parent). Thus, FERPA may be relevant when the person found to have engaged in harassment is
another student, because written information about the complaint, investigation, and outcome is part of the
harassing student’s education record. Title IX is also relevant because it is an important part of taking effective
responsive action for the school to inform the harassed student of the results of its investigation and whether it
counseled, disciplined, or otherwise sanctioned the harasser. This information can assure the harassed student that
the school has taken the student’s complaint seriously and has taken steps to eliminate the hostile environment and
prevent the harassment from recurring.

The Department currently interprets FERPA as not conflicting with the Title IX requirement that the school notify the
harassed student of the outcome of its investigation, i.e., whether or not harassment was found to have occurred,
because this information directly relates to the victim. It has been the Department’s position that there is a potential
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conflict between FERPA and Title IX regarding disclosure of sanctions, and that FERPA generally prevents a school
from disclosing to a student who complained of harassment information about the sanction or discipline imposed
upon a student who was found to have engaged in that harassment..

There is, however, an additional statutory provision that may apply to this situation. In 1994, as part of the
Improving America’s Schools Act, Congress amended the General Education Provisions Act (GEPA) -— of which FERPA
is a part -— to state that nothing in GEPA “shall be construed to affect the applicability of ... Title IX of the Education
Amendments of 1972....”

FERPA is also relevant when a student accuses a teacher or other employee of sexual harassment, because written
information about the allegations is contained in the student’s education record. The potential conflict arises
because, while FERPA protects the privacy of the student accuser, the accused individual may need the name of the
accuser and information regarding the nature of the allegations in order to defend against the charges. The 1997
guidance made clear that neither FERPA nor Title IX override any federally protected due process rights of a school
employee accused of sexual harassment.

Several commenters urged the Department to expand and strengthen this discussion. They argue that in many
instances a school’s failure to provide information about the name of the student accuser and the nature of the
allegations seriously undermines the fairness of the investigative and adjudicative process. They also urge the
Department to include a discussion of the need for confidentiality as to the identity of the individual accused of
harassment because of the significant harm that can be caused by false accusations. We have made several changes
to the guidance, including an additional discussion regarding the confidentiality of a person accused of harassment
and a new heading entitled “Due Process Rights of the Accused,” to address these concerns.
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REVISED SEXUAL HARASSMENT GUIDANCE:
HARASSMENT OF STUDENTS BY SCHOOL EMPLOYEES, OTHER STUDENTS, OR THIRD PARTIES
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l. Introduction

Title IX of the Education Amendments of 1972 (Title IX) and the Department of Education’s (Department)
implementing regulations prohibit discrimination on the basis of sex in federally assisted education programs and
activities.2 The Supreme Court, Congress, and Federal executive departments and agencies, including the
Department, have recognized that sexual harassment of students can constitute discrimination prohibited by Title
IX. 3 This guidance focuses on a school’s4 fundamental compliance responsibilities under Title IX and the Title IX
regulations to address sexual harassment of students as a condition of continued receipt of Federal funding. It
describes the regulatory basis for a school’s compliance responsibilities under Title IX, outlines the circumstances
under which sexual harassment may constitute discrimination prohibited by the statute and regulations, and
provides information about actions that schools should take to prevent sexual harassment or to address it
effectively if it does occur.5
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Il. Sexual Harassment

Sexual harassment is unwelcome conduct of a sexual nature. Sexual harassment can include unwelcome
sexual advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a sexual
nature.6 Sexual harassment of a student can deny or limit, on the basis of sex, the student’s ability to
participate in or to receive benefits, services, or opportunities in the school’s program. Sexual harassment of
students is, therefore, a form of sex discrimination prohibited by Title IX under the circumstances described
in this guidance.

It is important to recognize that Title IX’s prohibition against sexual harassment does not extend to legitimate
nonsexual touching or other nonsexual conduct. For example, a high school athletic coach hugging a student who
made a goal or a kindergarten teacher’s consoling hug for a child with a skinned knee will not be considered sexual
harassment.7 Similarly, one student’s demonstration of a sports maneuver or technique requiring contact with
another student will not be considered sexual harassment. However, in some circumstances, nonsexual conduct
may take on sexual connotations and rise to the level of sexual harassment. For example, a teacher’s repeatedly
hugging and putting his or her arms around students under inappropriate circumstances could create a hostile
environment.

lll. Applicability of Title IX

Title IX applies to all public and private educational institutions that receive Federal funds, i.e., recipients, including,
but not limited to, elementary and secondary schools, school districts, proprietary schools, colleges, and universities.
The guidance uses the terms “recipients” and “schools” interchangeably to refer to all of those institutions. The
“education program or activity” of a school includes all of the school’s operations.8 This means that Title IX protects
students in connection with all of the academic, educational, extra-curricular, athletic, and other programs of the
school, 3 whether they take place in the facilities of the school, on a school bus, at a class or training program
sponsored by the school at another location, or elsewhere. A student may be sexually harassed by a school
employee,9 another student, or a non-employee third party (e.g., a visiting speaker or visiting athletes). Title IX
protects any “person” from sex discrimination. Accordingly, both male and female students are protected from
sexual harassment10 engaged in by a school’s employees, other students, or third parties. Moreover, Title IX
prohibits sexual harassment regardless of the sex of the harasser, i.e., even if the harasser and the person being
harassed are members of the same sex. 11 An example would be a campaign of sexually explicit graffiti directed at a
particular girl by other girls.12

Although Title IX does not prohibit discrimination on the basis of sexual orientation, 13 sexual harassment
directed at gay or lesbian students that is sufficiently serious to limit or deny a student’s ability to participate
in or benefit from the school’s program constitutes sexual harassment prohibited by Title IX under the
circumstances described in this guidance.14 For example, if a male student or a group of male students
target a gay student for physical sexual advances, serious enough to deny or limit the victim’s ability to
participate in or benefit from the school’s program, the school would need to respond promptly and
effectively, as described in this guidance, just as it would if the victim were heterosexual. On the other hand,
if students heckle another student with comments based on the student’s sexual orientation (e.g., “gay
students are not welcome at this table in the cafeteria”), but their actions do not involve conduct of a sexual
nature, their actions would not be sexual harassment covered by Title IX. 15

Though beyond the scope of this guidance, gender-based harassment, which may include acts of verbal, nonverbal,
or physical aggression, intimidation, or hostility based on sex or sex-stereotyping, 16 but not involving conduct of a
sexual nature, is also a form of sex discrimination to which a school must respond, if it rises to a level that denies or
limits a student’s ability to participate in or benefit from the educational program. 17 For example, the repeated
sabotaging of female graduate students’ laboratory experiments by male students in the class could be the basis of a
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violation of Title IX. A school must respond to such harassment in accordance with the standards and procedures
described in his guidance.18 In assessing all related circumstances to determine whether a hostile environment
exists, incidents of gender-based harassment combined with incidents of sexual harassment could create a hostile
environment, even if neither the gender-based harassment alone nor the sexual harassment alone would be
sufficient to do s0.19

IV. Title IX Regulatory Compliance Responsibilities

As a condition of receiving funds from the Department, a school is required to comply with Title IX and the
Department’s Title IX regulations, which spell out prohibitions against sex discrimination. The law is clear that sexual
harassment may constitute sex discrimination under Title IX. 20

Recipients specifically agree, as a condition for receiving Federal financial assistance from the Department, to
comply with Title IX and the Department’s Title IX regulations. The regulatory provision requiring this agreement,
known as an assurance of 4 compliance, specifies that recipients must agree that education programs or activities
operated by the recipient will be operated in compliance wit h the Title IX regulations,

including taking any action necessary to remedy its discrimination or the effects of its discrimination in its
programs.21

The regulations set out the basic Title IX responsibilities a recipient undertakes when it accepts Federal financial
assistance, including the following specific obligations.22 A recipient agrees that, in providing any aid, benefit, or
service to students, it will not, on the basis of sex—

* Treat one student differently from another in determining whether the student satisfies any requirement or
condition for the provision of any aid, benefit, or service;23

* Provide different aid, benefits, or services or provide aid, benefits, or services in a different manner;24

* Deny any student any such aid, benefit, or service;25

* Subject students to separate or different rules of behavior, sanctions, or other treatment;26

* Aid or perpetuate discrimination against a student by providing significant assistance to any agency,
organization, or person that discriminates on the basis of sex in providing any aid, benefit, or service to
students;27 and

¢ Otherwise limit any student in the enjoyment of any right, privilege, advantage, or opportunity. 28

For the purposes of brevity and clarity, this guidance generally summarizes this comprehensive list by referring to a
school’s obligation to ensure that a student is not denied or limited in the ability to participate in or benefit from the
school’s program on the basis of sex.

The regulations also specify that, if a recipient discriminates on the basis of sex, the school must take remedial
action to overcome the effects of the discrimination. 29 In addition, the regulations establish procedural
requirements that are important for the prevention or correction of sex discrimination, including sexual harassment.
These requirements include issuance of a policy against sex discrimination30 and adoption and publication of
grievance procedures providing for prompt and equitable resolution of complaints of sex discrimination. 31 The
regulations also require that recipients designate at least one employee to coordinate compliance with the
regulations, including coordination of investigations of complaints alleging noncompliance.32 To comply with these
regulatory requirements, schools need to recognize and respond to sexual harassment of students by teachers and
other employees, by other students, and by third parties. This guidance explains how the requirements of the Title
IX regulations apply to situations involving sexual harassment of a student and outlines measures that schools
should take to ensure compliance.5
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V. Determining a School’s Responsibilities

In assessing sexually harassing conduct, it is important for schools to recognize that two distinct issues are
considered. The first issue is whether, considering the types of harassment discussed in the following section, the
conduct denies or limits a student’s ability to participate in or benefit from the program based on sex. If it does, the
second issue is the nature of the school’s responsibility to address that conduct. As discussed in

a following section, this issue depends in part on the identity of the harasser and the context in which the
harassment occurred.

A. Harassment that Denies or Limits a Student’s Ability to Participate in or Benefit from the Education Program

This guidance moves away from specific labels for types of sexual harassment.33 In each case, the issue is whether
the harassment rises to a level that it denies or limits a student’s ability to participate in or benefit from the school’s
program based on sex. However, an understanding of the different types of sexual harassment can help schools
determine whether or not harassment has occurred that triggers a school’s responsibilities under, or violates, Title
IX or its regulations.

The type of harassment traditionally referred to as quid pro quo harassment occurs if a teacher or other employee
conditions an educational decision or benefit on the student’s submission to unwelcome sexual conduct.34 Whether
the student resists and suffers the threatened harm or submits and avoids the threatened harm, the student has
been treated differently, or the student’s ability to participate in or benefit from the school’s program has been
denied or limited, on the basis of sex in violation of the Title IX regulations.35

By contrast, sexual harassment can occur that does not explicitly or implicitly condition a decision or benefit on
submission to sexual conduct. Harassment of this type is generally referred to as hostile environment harassment.36
This type of harassing conduct requires a further assessment of whether or not the conduct is sufficiently serious to
deny or limit a student’s ability to participate in or benefit from the school’s program

based on sex. 37

Teachers and other employees can engage in either type of harassment. Students and third parties are not generally
given responsibility over other students and, thus, generally can only engage in hostile environment harassment.

1. Factors Used to Evaluate Hostile Environment Sexual Harassment

As outlined in the following paragraphs, OCR considers a variety of related factors to determine if a hostile
environment has been created, i.e., if sexually harassing conduct by an employee, another student, or a third party
is sufficiently serious that it denies or limits a student’s ability to participate in or benefit from the school’s program
based on sex. OCR considers the conduct from both a subjective38 and objective39 perspective. In evaluating the
severity and pervasiveness of the conduct, OCR considers all relevant circumstances, i.e., “the constellation of
surrounding circumstances, expectations, and relationships.”40 Schools should also use these factors to evaluate
conduct in order to draw commonsense distinctions between conduct that constitutes6 sexual harassment and
conduct that does not rise to that level. Relevant factors include the following:

The degree to which the conduct affected one or more students’ education. OCR assesses the effect of the
harassment on the student to determine whether it has denied or limited the student’s ability to
participate in or benefit from the school’s program. For example, a student’s grades may go down or the
student may be forced to withdraw from school because of the harassing behavior.41 A student may also
suffer physical injuries or mental or emotional distress.42 In another situation, a student may have been
able to keep up his or her grades and continue to attend school even though it was very difficult for him
or her to do so because of the teacher’s repeated sexual advances. Similarly, a student may be able to
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remain on a sports team, despite experiencing great difficulty performing at practices and games from the
humiliation and anger caused by repeated sexual advances and intimidation by several team members
that create a hostile environment. Harassing conduct in these examples would alter a reasonable
student’s educational environment and adversely affect the student’s ability to participate in or benefit
from the school’s program on the basis of sex. A hostile environment can occur even if the harassment is
not targeted specifically at the individual complainant.43 For example, if a student, group of students, or
a teacher regularly directs sexual comments toward a particular student, a hostile environment may be
created not only for the targeted student, but also for others who witness the conduct.

The type, frequency, and duration of the conduct. In most cases, a hostile environment will exist if there is a
pattern or practice of harassment, or if the harassment is sustained and nontrivial.44 For instance, if a young
woman is taunted by one or more young men about her breasts or genital area or both, OCR may find that a
hostile environment has been created, particularly if the conduct has gone on for some time, or takes place
throughout the school, or if the taunts are made by a number of students. The more severe the conduct, the less
the need to show a repetitive series of incidents; this is particularly true if the harassment is physical. For
instance, if the conduct is more severe, e.g., attempts to grab a female student’s breasts or attempts to grab any
student’s genital area or buttocks, it need not be as persistent to create a hostile environment. Indeed, a single
or isolated incident of sexual harassment may, if sufficiently severe, create a hostile environment.45 On the
other hand, conduct that is not severe will not create a hostile environment, e.g., a comment by one student to
another student that she has a nice figure. Indeed, depending on the circumstances, this may not even be
conduct of a sexual nature.46 Similarly, because students date one another, a request for a date or a gift of
flowers, even if unwelcome, would not create a hostile environment. However, there may be circumstances in
which repeated, unwelcome requests for dates or similar conduct could create a hostile environment. For
example, a person, who has been refused previously, may request dates in an intimidating or threatening
manner.

The identity of and relationship between the alleged harasser and the subject or subjects of the harassment. A
factor to be considered, especially in cases involving allegations of sexual harassment of a student by a school
employee, is the identity of7 and relationship between the alleged harasser and the subject or subjects of the
harassment. For example, due to the power a professor or teacher has over a student, sexually based conduct by
that person toward a student is more likely to create a hostile environment than similar conduct by another
student.47

The number of individuals involved. Sexual harassment may be committed by an individual or a group. In some
cases, verbal comments or other conduct from one person might not be sufficient to create a hostile
environment, but could be if done by a group. Similarly, while harassment can be directed toward an individual
or a group,48 the effect of the conduct toward a group may vary, depending on the type of conduct and the
context. For certain types of conduct, there may be “safety in numbers.” For example, following an individual
student and making sexual taunts to him or her may be very intimidating to that student, but, in certain
circumstances, less so to a group of students. On the other hand, persistent unwelcome sexual conduct still may
create a hostile environment if directed toward a group.

The age and sex of the alleged harasser and the subject or subjects of the harassment. For example, in the case of
younger students, sexually harassing conduct is more likely to be intimidating if coming from an older student.49

The size of the school, location of the incidents, and context in which they occurred. Depending on the
circumstances of a particular case, fewer incidents may have a greater effect at a small college than at a large
university campus. Harassing conduct occurring on a school bus may be more intimidating than similar conduct
on a school playground because the restricted area makes it impossible for students to avoid their harassers.50
Harassing cond uct in a personal or secluded area, such as a dormitory room or residence hall, can have a greater
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effect (e.g., be seen as more threatening) than would similar conduct in a more public area. On the other hand,
harassing conduct in a public place may be more humiliating. Each incident must be judged individually.

Other incidents at the school. A series of incidents at the school, not involving the same students, could — taken
together — create a hostile environment, even if each by itself would not be sufficient.51

Incidents of gender-based, but nonsexual harassment. Acts of verbal, nonverbal or physical aggression,
intimidation or hostility based on sex, but not involving sexual activity or language, can be combined with
incidents of sexual harassment to determine if the incidents of sexual harassment are sufficiently serious to
create a sexually hostile environment.52

It is the totality of the circumstances in which the behavior occurs that is critical in determining whether a hostile
environment exists. Consequently, in using the factors discussed previously to evaluate incidents of alleged
harassment, it is always important to use common sense and reasonable judgment in determining whether a
sexually hostile environment has been created.

2. Welcomeness

The section entitled “Sexual Harassment” explains that in order for conduct of a sexual nature to be sexual
harassment, it must be unwelcome. Conduct is unwelcome if8 the student did not request or invite it and “regarded
the conduct as undesirable or offensive.”53 Acquiescence in the conduct or the failure to complain does not always
mean that the conduct was welcome.54 For example, a student may decide not to resist sexual advances of another
student or may not file a complaint out of fear. In addition, a student may not object to a pattern of demeaning
comments directed at him or her by a group of students out of a concern that objections might cause the harassers
to make more comments. The fact that a student may have accepted the conduct does not mean that he or she
welcomed it.55 Also, the fact that a student willingly participated in conduct on one occasion does not prevent him
or her from indicating that the same conduct has become unwelcome on a subsequent occasion. On the other hand,
if a student actively participates in sexual banter and discussions and gives no indication that he or she objects, then
the evidence generally will not support a conclusion that the conduct was unwelcome.56

If younger children are involved, it may be necessary to determine the degree to which they are able to recognize
that certain sexual conduct is conduct to which they can or should reasonably object and the degree to which they
can articulate an objection. Accordingly, OCR will consider the age of the student, the nature of the conduct
involved, and other relevant factors in determining whether a student had the capacity to

welcome sexual conduct.

Schools should be particularly concerned about the issue of welcomeness if the harasser is in a position of authority.
For instance, because students may be encouraged to believe that a teacher has absolute authority over the
operation of his or her classroom, a student may not object to a teacher’s sexually harassing comments during class;
however, this does not necessarily mean that the conduct was welcome. Instead, the student may believe that any
objections would be ineffective in stopping the harassment or may fear that by making objections he or she will be
singled out for harassing comments or other retaliation.

In addition, OCR must consider particular issues of welcomeness if the alleged harassment relates to alleged
“consensual” sexual relationships between a school’s adult employees and its students. If elementary students are
involved, welcomeness will not be an issue: OCR will never view sexual conduct between an adult school employee
and an elementary school student as consensual. In cases involving secondary students, there will be a strong
presumption that sexual conduct between an adult school employee and a student is not consensual. In cases
involving older secondary students, subject to the presumption, 57 OCR will consider a number of factors in
determining whether a school employee’s sexual advances or other sexual conduct could be considered welcome.58
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In addition, OCR will consider these factors in all cases involving postsecondary students in making those
determinations.59

The factors include the following:
- The nature of the conduct and the relationship of the school employee to the student, including the degree of
influence (which could, at least in part, be affected by the student’s age), authority, or control the employee has
over the student.
- Whether the student was legally or practically unable to consent to the sexual conduct in question. For
example, a student’s age could affect his or her ability to do so. Similarly, certain types of disabilities could affect
a student’s ability to do so. 9 If there is a dispute about whether harassment occurred or whether it was welcome
—in a case in whic h it is appropriate to consider whether the conduct would be welcome — determinations
should be made based on the totality of the circumstances.

The following types of information may be helpful in resolving the dispute:
- Statements by any witnesses to the alleged incident.
- Evidence about the relative credibility of the allegedly harassed student and the alleged harasser. For
example, the level of detail and consistency of each person’s account should be compared in an attempt to
determine who is telling the truth. Another way to assess credibility is to see if corroborative evidence is
lacking where it should logically exist. However, the absence of witnesses may indicate only the
unwillingness of others to step forward, perhaps due to fear of the harasser or a desire not to get involved.
- Evidence that the alleged harasser has been found to have harassed others may support the credibility of
the student claiming the harassment; conversely, the student’s claim will be weakened if he or she has been
found to have made false allegations against other individuals.
- Evidence of the allegedly harassed student’s reaction or behavior after the alleged harassment. For
example, were there witnesses who saw the student immediately after the alleged incident who say that the
student appeared to be upset? However, it is important to note that some students may respond to
harassment in ways that do not manifest themselves right away, but may surface several days or weeks after
the harassment. For example, a student ma y initially show no signs of having been harassed, but several
weeks after the harassment, there may be significant changes in the student’s behavior, including difficulty
concentrating on academic work, symptoms of depression, and a desire to avoid certain individuals and
places at school.
- Evidence about whether the student claiming harassment filed a complaint or took other action to protest
the conduct soon after the alleged incident occurred. However, failure to immediately complain may merely
reflect a fear of retaliation or a fear that the complainant may not be believed rather than that the alleged
harassment did not occur.
- Other contemporaneous evidence. For example, did the student claiming harassment write about the
conduct and his or her reaction to it soon after it occurred (e.g., in a diary or letter)? Did the student tell
others (friends, parents) about the conduct (and his or her reaction to it) soon after it occurred?

B. Nature of the School’s Responsibility to Address Sexual Harassment

A school has a responsibility to respond promptly and effectively to sexual harassment. In the case of harassment by
teachers or other employees, the nature of this responsibility depends in part on whether the harassment occurred
in the context of the employee’s provision of aid, benefits, or services to students.10

1. Harassment by Teachers and Other Employees

Sexual harassment of a student by a teacher or other school employee can be discrimination in violation of Title

IX. 60 Schools are responsible for taking prompt and effective action to stop the harassment and prevent its
recurrence. A school also may be responsible for remedying the effects of the harassment on the student who
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was harassed. The extent of a recipient’s responsibilities if an employee sexually harasses a student is
determined by whether or not the harassment occurred in the context of the employee’s provision of aid,
benefits, or services to students.

A recipient is responsible under the Title IX regulations for the nondiscriminatory provision of aid, benefits,
and services to students. Recipients generally provide aid, benefits, and services to students through the
responsibilities they give to employees. If an employee who is acting (or who reasonably appears to be
acting) in the context of carrying out these responsibilities over students engages in sexual harassment —
generally this means harassment that is carried out during an employee’s performance of his or her
responsibilities in relation to students, including teaching, counseling, supervising, advising, and transporting
students — and the harassment denies or limits a student’s ability to participate in or benefit from a school
program on the basis of sex, 61 the recipient is responsible for the discriminatory conduct.62 The recipient is,
therefore, also responsible for remedying any effects of the harassment on the victim, as well as for ending
the harassment and preventing its recurrence. This is true whether or not the recipient has “notice” of the
harassment. (As explained in the section on “Notice of Employee, Peer, or Third Party Harassment,” for
purposes of this guidance, a school has notice of harassment if a responsible school employee actually knew
or, in the exercise of reasonable care, should have known about the harassment.) Of course, under OCR’s
administrative enforcement, recipients always receive actual notice and the opportunity to take appropriate
corrective action before any finding of violation or possible loss of federal funds.

Whether or not sexual harassment of a student occurred within the context of an employee’s responsibilities for
providing aid, benefits, or services is determined on a case-by-case basis, taking into account a variety of factors. If
an employee conditions the provision of an aid, benefit, or service that the employee is responsible for providing on
a student’s submission to sexual conduct, i.e., conduct traditionally referred to as quid pro
guo harassment, the harassment is clearly taking place in the context of the employee’s responsibilities to provide
aid, benefits, or services. In other situations, i.e., when an
employee has created a hostile environment, OCR will consider the following factors in determining whether or not
the harassment has taken place in this context, including:
- The type and degree of responsibility given to the employee, including both formal and informal authority, to
provide aids, benefits, or services to students, to direct and control student conduct, or to discipline students
generally;
- the degree of influence the employee has over the particular student involved, including in the circumstances
in which the harassment took place;
- where and when the harassment occurred;
- the age and educational level of the student involved; and 11
- as applicable, whether, in light of the student’s age and educational level and the way the school is run, it
would be reasonable for the student to believe that the employee was in a position of responsibility over the
student, even if the employee was not.

These factors are applicable to all recipient educational institutions, including elementary and secondary schools,
colleges, and universities. Elementary and secondary schools, however, are typically run in a way that gives teachers,
school officials, and other school employees a substantial degree of supervision, control, and disciplinary authority
over the conduct of students.63 Therefore, in cases involving allegations of harassment of elementary and
secondary school-age students by a teacher or school administrator during any school activity, 64 consideration of
these factors will generally lead to a conclusion that the harassment occurred in the context of the employee’s
provision of aid, benefits, or services.

For example, a teacher sexually harasses an eighth- grade student in a school hallway. Even if the student is not in
any of the teacher’s classes and even if the teacher is not designated as a hall monitor, given the age and
educational level of the student and the status and degree of influence of teachers in elementary and secondary
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schools, it would be reasonable for the student to believe that the teacher had at least informal disciplinary
authority over students in the hallways. Thus, OCR would consider this an example of conduct that is occurring in
the context of the employee’s responsibilities to provide aid, benefits, or services.

Other examples of sexual harassment of a student occurring in the context of an employee’s responsibilities for
providing aid, benefits, or services include, but are not limited to -- a faculty member at a university’s medical school
conditions an intern’s evaluation on submission to his sexual advances and then gives her a poor evaluation for
rejecting the advances; a high school drama instructor does not give a student a part in a play because she has not
responded to sexual overtures from the instructor; a faculty member withdraws approval of research funds for her
assistant because he has rebuffed her advances; a journalism professor who supervises a college newspaper
continually and inappropriately touches a student editor in a sexual manner, causing the student to resign from the
newspaper staff; and a teacher repeatedly asks a ninth grade student to stay after class and attempts to engage her
in discussions about sex and her personal experiences while they are alone in the classroom, causing the student to
stop coming to class. In each of these cases, the school is responsible for the discriminatory conduct, including taking
prompt and effective action to end the harassment, prevent it from recurring, and remedy the effects of the
harassment on the victim.

Sometimes harassment of a student by an employee in the school’s program does not take place in the context of
the employee’s provision of aid, benefits, or services, but nevertheless is sufficiently serious to create a hostile
educational environment. An example of this conduct might occur if a faculty member in the history department at a
university, over the course of several weeks, repeatedly touches and makes sexually suggestive remarks to a
graduate engineering student while waiting at a stop for the university shuttle bus, riding on the bus, and upon
exiting the bus. As a result, the student stops using the campus shuttle and walks the very long distances between
her classes. In this case, the school is not directly responsible for the harassing conduct because it did not occur in
the context of the employee’s responsibilities for the provision12 of aid, benefits, or services to students. However,
the conduct is sufficiently serious to deny or limit the student in her ability to participate in or benefit from the
recipient’s program. Thus, the school has a duty, upon notice of the harassment,65 to take prompt and effective
action to stop the harassment and prevent its recurrence.

If the school takes these steps, it has avoided violating Title IX. If the school fails to take the necessary steps,
however, its failure to act has allowed the student to continue to be subjected to a hostile environment that denies
or limits the student’s ability to participate in or benefit from the school’s program. The school, therefore, has
engaged in its own discrimination. It then becomes responsible, not just for stopping the conduct and preventing it
from happening again, but for remedying the effects of the harassment on the student that could reasonably have
been prevented if the school had responded promptly and effectively. (For related issues, see the sections on “OCR
Case Resolution” and “Recipient’s Response.”)

2. Harassment by Other Students or Third Parties

If a student sexually harasses another student and the harassing conduct is sufficiently serious to deny or limit the
student’s ability to participate in or benefit from the program, and if the school knows or reasonably should know66
about the harassment, the school is responsible for taking immediate effective action to eliminate the hostile
environment and prevent its recurrence.67 As long as the school, upon notice of the harassment, responds by taking
prompt and effective action to end the harassment and prevent its recurrence, the school has carried out its
responsibility under the Title IX regulations. On the other hand, if, upon notice, the school fails to take prompt,
effective action, the school’s own inaction has permitted the student to be subjected to a hostile environment that
denies or limits the student’s ability to participate in or benefit from the school’s program on the basis of sex. 68 In
this case, the school is responsible for taking effective corrective actions to stop the harassment, prevent its
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recurrence, and remedy the effects on the victim that could reasonably have been prevented had it responded
promptly and effectively.

Similarly, sexually harassing conduct by third parties, who are not themselves employees or students at the school
(e.g., a visiting speaker or members of a visiting athletic team), may also be of a sufficiently serious nature to deny or
limit a student’s ability to participate in or benefit from the education program. As previously outlined in connection
with peer harassment, if the school knows or should know69 of the harassment, the school is responsible for taking
prompt and effective action to eliminate the hostile environment and prevent its recurrence.

The type of appropriate steps that the school should take will differ depending on the level of control that the school
has over the third party harasser.70 For example, if athletes from a visiting team harass the home school’s students,
the home school may not be able to discipline the athletes. However, it could encourage the other school to take
appropriate action to prevent further incidents; if necessary, the home school may choose not to invite the other
school back. (This issue is discussed more fully in the section on “Recipient’s Response.”)

If, upon notice, the school fails to take prompt and effective corrective action, its own failure has permitted the
student to be subjected to a hostile environment that limits13 the student’s ability to participate in or benefit from
the education program.71 In this case, the school is responsible for taking corrective actions to stop the harassment,
prevent its recurrence, and remedy the effects on the victim that could reasonably have been prevented had the
school responded promptly and effectively.

C. Notice of Employee, Peer, or Third Party Harassment

As described in the section on “Harassment by Teachers and Other Employees,” schools may be responsible for
certain types of employee harassment that occurred before the school otherwise had notice of the harassment. On
the other hand, as described in that section and the section on “Harassment by Other Students or Third Parties,” in
situations involving certain other types of employee harassment, or harassment by peers or third parties, a school
will be in violation of the Title IX regulations if the school “has notice” of a sexually hostile environment and fails to
take immediate and effective corrective action. 72

A school has notice if a responsible employee “knew, or in the exercise of reasonable care should have known,”
about the harassment.73 A responsible employee would include any employee who has the authority to take
action to redress the harassment, who has the duty to report to appropriate school officials sexual harassment
or any other misconduct by students or employees, or an individual who a student could reasonably believe has
this authority or responsibility. 74 Accordingly, schools need to ensure that employees are trained so that those
with authority to address harassment know how to respond appropriately, and other responsible employees
know that they are obligated to report harassment to appropriate school officials. Training for employees
should include practical information about how to identify harassment and, as applicable, the person to whom
it should be reported.

A school can receive notice of harassment in many different ways. A student may have filed a grievance with
the Title IX coordinator75 or complained to a teacher or other responsible employee about fellow students
harassing him or her. A student, parent, or other individual may have contacted other appropriate personnel,
such as a principal, campus security, bus driver, teacher, affirmative action officer, or staff in the office of
student affairs. A teacher or other responsible employee of the school may have witnessed the harassment.
The school may receive notice about harassment in an indirect manner, from sources such as a member of the
school staff, a member of the educational or local community, or the media. The school also may have learned
about the harassment from flyers about the incident distributed at the school or posted around the school. For
the purposes of compliance with the Title IX regulations, a school has a duty to respond to harassment about
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which it reasonably should have known, i.e., if it would have learned of the harassment if it had exercised
reasonable care or made a “reasonably diligent inquiry.”76

For example, in some situations if the school knows of incidents of harassment, the exercise of reasonable care
should trigger an investigation that would lead to a discovery of additional incidents.77 In other cases, the
pervasiveness of the harassment may be enough to conclude that the school should have known of the hostile
environment — if the harassment is widespread, openly practiced, or well-known to students and staff14 (such as
sexual harassment occurring in the hallways, graffiti in public areas, or harassment occurring during recess under a
teacher’s supervision.)78

If a school otherwise knows or reasonably should know of a hostile environment and fails to take prompt and
effective corrective action, a school has violated Title IX even if the student has failed to use the school’s existing
grievance procedures or otherwise inform the school of the harassment.

D. The Role of Grievance Procedures

Schools are required by the Title IX regulations to adopt and publish grievance procedures providing for prompt and
equitable resolution of sex discrimination complaints, including complaints of sexual harassment, and to disseminate
a policy against sex discrimination. 79 (These issues are discussed in the section on “Prompt and Equitable Grievance
Procedures.”) These procedures provide a school with a mechanism for discovering sexual harassment as early as
possible and for effectively correcting problems, as required by the Title IX regulations. By having a strong policy
against sex discrimination and accessible, effective, and fairly applied grievance procedures, a school is telling its
students that it does not tolerate sexual harassment and that students can report it without fear of adverse
consequences.

Without a disseminated policy and procedure, a student does not know either of the school’s policy against and
obligation to address this form of discrimination, or how to report harassment so that it can be remedied. If the
alleged harassment is sufficiently serious to create a hostile environment and it is the school’s failure to comply with
the procedural requirements of the Title IX regulations that hampers early notification and intervention and permits
sexual harassment to deny or limit a student’s ability to participate in or benefit from the school’s program on the
basis of sex, 80 the school will be responsible under the Title IX regulations, once informed of the harassment, to
take corrective action, including stopping the harassment, preventing its recurrence, and remedying the effects of
the harassment on the victim that could reasonably have been prevented if the school’s failure to comply with the
procedural requirements had not hampered early notification.

VI. OCR Case Resolution

If OCR is asked to investigate or otherwise resolve incidents of sexual harassment of students, including
incidents caused by employees, other students, or third parties, OCR will consider whether — (1) the school
has a disseminated policy prohibiting sex discrimination under Title IX81 and effective grievance procedures;82
(2) the school appropriately investigated or otherwise responded to allegations of sexual harassment;83 and (3)
the school has taken immediate and effective corrective action responsive to the harassment, including
effective actions to end the harassment, prevent its recurrence, and, as appropriate, remedy its effects.84
(Issues related to appropriate investigative and corrective actions are discussed in detail in the section on
“Recipient’s Response.”) If the school has taken, or agrees to take, each of these steps, OCR will consider the
case against the school resolved and will take no further action, other than monitoring compliance with an
agreement, if any, between the school and OCR. This is true in cases 15 in which the school was in violation of
the Title IX regulations (e.g., a teacher sexually harassed a student in the context of providing aid, benefits, or
services to students), as well as those in which there has been no violation of the regulations (e.g., in a peer
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sexual harassment situation in which the school took immediate, reasonable steps to end the harassment and
prevent its recurrence). This is because, even if OCR identifies a violation, Title IX requires OCR to attempt to
secure voluntary compliance.85 Thus, because a school will have the opportunity to take reasonable corrective
action before OCR issues a formal finding of violation, a school does not risk losing its Federal funding solely
because discrimination occurred.

VII. Recipient’s Response

Once a school has notice of possible sexual harassment of students — whether carried out by employees, other
students, or third parties — it should take immediate and appropriate steps to investigate or otherwise determine
what occurred and take prompt and effective steps reasonably calculated to end any harassment, eliminate a hostile
environment if one has been created, and prevent harassment from occurring again. These steps are the school’s
responsibility whether or not the student who was harassed makes a complaint or otherwise asks the school to take
action. 86 As described in the next section, in appropriate circumstances the school will also be responsible for
taking steps to remedy the effects of the harassment on the individual student or students who were harassed.
What constitutes a reasonable response to information about possible sexual harassment will differ depending upon
the circumstances.

A. Response to Student or Parent Reports of Harassment; Response to Direct Observation of Harassment by a
Responsible Employee

If a student or the parent of an elementary or secondary student provides information or complains about sexual
harassment of the student, the school should initially discuss what actions the student or parent is seeking in
response to the harassment. The school should explain the avenues for informal and formal action,

including a description of the grievance procedure that is available for sexual harassment complaints and an
explanation of how the procedure works. If a responsible school employee has directly observed sexual harassment
of a student, the school should contact the student who was harassed (or the parent, depending upon the age of the
student),87 explain that the school is responsible for taking steps to correct the harassment, and provide the same
information described in the previous sentence.

Regardless of whether the student who was harassed, or his or her parent, decides to file a formal complaint or
otherwise request action on the student’s behalf (including in cases involving direct observation by a responsible
employee), the school must promptly investigate to determine what occurred and then take appropriate steps to
resolve the situation. The specific steps in an investigation will vary depending upon the nature of the allegations,
the source of the complaint, the age of the student or students involved, the size and administrative structure of the
school, and other factors. However, in all cases the inquiry must be prompt, thorough, and impartial. (Requests by
the student who16 was harassed for confidentiality or for no action to be taken, responding to notice of harassment
from other sources, and the components of a prompt and equitable grievance procedure are discussed in
subsequent sections of this guidance.)

It may be appropriate for a school to take interim measures during the investigation of a complaint. For instance, if a
student alleges that he or she has been sexually assaulted by another student, the school may decide to place the
students immediately in separate classes or in different housing arrangements on a campus, pending the results of
the school’s investigation. Similarly, if the alleged harasser is a teacher, allowing the student to transfer to a
different class may be appropriate. In cases involving potential criminal conduct, school personnel should determine
whether appropriate law enforcement authorities should be notified. In all cases, schools should make every effort
to prevent disclosure of the names of all parties involved — the complainant, the witnesses, and the accused --
except to the extent necessary to carry out an investigation.
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If a school determines that sexual harassment has occurred, it should take reasonable, timely, age-appropriate, and
effective corrective action, including steps tailored to the specific situation. 88 Appropriate steps should be taken to
end the harassment. For example, school personnel may need to counsel, warn, or take disciplinary action against
the harasser, based on the severity of the harassment or any record of prior incidents or both. 89 A series of
escalating consequences may be necessary if the initial steps are ineffective in stopping the harassment.90 In some
cases, it may be appropriate to further separate the harassed student and the harasser, e.g., by changing housing
arrangements91 or directing the harasser to have no further contact with the harassed student. Responsive
measures of this type should be designed to minimize, as much as possible, the burden on the student who was
harassed. If the alleged harasser is not a student or employee of the recipient, OCR will consider the level of control
the school has over the harasser in determining what response would be appropriate.92 Steps should also be taken
to eliminate any hostile environment that has been created. For example, if a female student has been subjected to
harassment by a group of other students in a class, the school may need to deliver special training or other
interventions for that class to repair the educational environment. If the school offers the student the option of
withdrawing from a class in which a hostile environment occurred, the school should assist the student in making
program or schedule changes and ensure that none of the changes adversely affect the student’s academic record.
Other measures may include, if appropriate, directing a harasser to apologize to the harassed student. If a hostile
environment has affected an entire school or campus, an effective response may need to include dissemination of
information, the issuance of new policy statements, or other steps that are designed to clearly communicate the
message that the school does not tolerate harassment and will be responsive to any student who reports that
conduct.

In some situations, a school may be required to provide other services to the student who was harassed if necessary
to address the effects of the harassment on that student.93 For example, if an instructor gives a student a low grade
because the student failed to respond to his sexual advances, the school may be required to make arrangements for
an independent reassessment of the student’s work, if feasible, and change the grade accordingly; make
arrangements for the student to take the course again 17 with a different instructor; provide tutoring; make tuition
adjustments; offer reimbursement for professional counseling; or take other measures that are appropriate to the
circumstances. As another example, if a school delays responding or responds inappropriately to information about
harassment, such as a case in which the school ignores complaints by a student that he or she is being sexually
harassed by a classmate, the school will be required to remedy the effects of the harassment that could have been
prevented had the school responded promptly and effectively.

Finally, a school should take steps to prevent any further harassment94 and to prevent any retaliation against the
student who made the complaint (or was the subject of the harassment), against the person who filed a complaint
on behalf of a student, or against those who provided information as witnesses.95 At a minimum, this includes
making sure tha t the harassed students and their parents know how to report any subsequent problems and
making follow-up inquiries to see if there have been any new incidents or any retaliation. To prevent recurrences,
counseling for the harasser may be appropriate to ensure that he or she understands what constitutes harassment
and the effects it can have. In addition, depending on how widespread the harassment was and whether there have
been any prior incidents, the school may need to provide training for the larger school community to ensure that
students, parents, and teachers can recognize harassment if it recurs and know how to respond.96

B. Confidentiality

The scope of a reasonable response also may depend upon whether a student, or parent of a minor student,
reporting harassment asks that the student’s name not be disclosed to the harasser or that nothing be done about
the alleged harassment. In all cases, a school should discuss confidentiality standards and concerns with the
complainant initially. The school should inform the student that a confidentiality request may limit the school’s
ability to respond. The school also should tell the student that Title IX prohibits retaliation and that, if he or she is
afraid of reprisals from the alleged harasser, the school will take steps to prevent retaliation and will take strong
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responsive actions if retaliation occurs. If the student continues to ask that his or her name not be revealed, the
school should take all reasonable steps to investigate and respond to the complaint consistent with the student’s
request as long as doing so does not prevent the school from responding effectively to the harassment and
preventing harassment of other students.

OCR enforces Title IX consistent with the federally protected due process rights of public school students and
employees. Thus, for example, if a student, who was the only student harassed, insists that his or her name not be
revealed, and the alleged harasser could not respond to the charges of sexual harassment without that information,
in evaluating the school’s response, OCR would not expect disciplinary action against an alleged harasser.

At the same time, a school should evaluate the confidentiality request in the context of its responsibility to provide a
safe and nondiscriminatory environment for all students. The factors that a school may consider in this regard
include the seriousness of the alleged harassment, the age of the student harassed, whether there have been other
complaints or reports of harassment against the alleged harasser, and the rights of thel8 accused individual to
receive information about the accuser and the allegations if a formal proceeding with sanctions may result.97

Similarly, a school should be aware of the confidentiality concerns of an accused employee or student. Publicized
accusations of sexual harassment, if ultimately found to be false, may nevertheless irreparably damage the
reputation of the accused. The accused individual’s need for confidentiality must, of course, also be evaluated based
on the factors discussed in the preceding paragraph in the context of the school’s responsibility to ensure a safe
environment for students.

Although a student’s request to have his or her name withheld may limit the school’s ability to respond fully to an
individual complaint of harassment, other means may be available to address the harassment. There are steps a
recipient can take to limit the effects of the alleged harassment and prevent its recurrence without initiating formal
action against the alleged harasser or revealing the identity of the complainant. Examples include conducting sexual
harassment training for the school site or academic department where the problem occurred, taking a student
survey concerning any problems with harassment, or implementing other systemic measures at the site or
department where the alleged harassment has occurred.

In addition, by investigating the complaint to the extent possible — including by reporting it to the Title IX
coordinator or other responsible school employee designated pursuant to Title IX — the school may learn about or
be able to confirm a pattern of harassment based on claims by different students that they were harassed by the
same individual. In some situations there may be prior reports by former students who now might be willing to
come forward and be identified, thus providing a basis for further corrective action. In instances affecting a number
of students (for example, a report from a student that an instructor has repeatedly made sexually explicit remarks
about his or her personal life in front of an entire class), an individual can be put on notice of allegations of harassing
behavior and counseled appropriately without revealing, even indirectly, the identity of the student who notified the
school. Those steps can be very effective in preventing further harassment.

C. Response to Other Types of Notice

The previous two sections deal with situations in which a student or parent of a student who was harassed reports
or complains of harassment or in which a responsible school employee directly observes sexual harassment of a
student. If a school learns of harassment through other means, for example, if information about harassment is
received from a third party (such as from a witness to an incident or an anonymous letter or telephone call),
different factors will affect the school’s response. These factors include the source and nature of the information;
the seriousness of the alleged incident; the specificity of the information; the objectivity and credibility of the source
of the report; whether any individuals can be identified who were subjected to the alleged harassment; and whether
those individuals want to pursue the matter. If, based on these factors, it is reasonable for the school to investigate
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and it can confirm the allegations, the considerations described in the previous sections concerning interim
measures and appropriate responsive action will apply.19

For example, if a parent visiting a school observes a student repeatedly harassing a group of female students
and reports this to school officials, school personnel can speak with the female students to confirm whether
that conduct has occurred and whether they view it as unwelcome. If the school determines that the conduct
created a hostile environment, it can take reasonable, age-appropriate steps to address the situation. If on the
other hand, the students in this example were to ask that their names not be disclosed or indicate that they do
not want to pursue the matter, the considerations described in the previous section related to requests for
confidentiality will shape the school’s response. In a contrasting example, a student newspaper at a large
university may print an anonymous letter claiming that a professor is sexually harassing students in class on a
daily basis, but the letter provides no clue as to the identity of the professor or the department in which the
conduct is allegedly taking place. Due to the anonymous source and lack of specificity of the information, a
school would not reasonably be able to investigate and confirm these allegations. However, in response to the
anonymous letter, the school could submit a letter or article to the newspaper reiterating its policy against
sexual harassment, encouraging persons who believe that they have been sexually harassed to come forward,
and explaining how its grievance procedures work.

VIIl. Prevention

A policy specifically prohibiting sexual harassment and separate grievance procedures for violations of that
policy can help ensure that all students and employees understand the nature of sexual harassment and that
the school will not tolerate it. Indeed, they might even bring conduct of a sexual nature to the school’s
attention so that the school can address it before it becomes sufficiently serious as to create a hostile
environment. Further, training for administrators, teachers, and staff and age-appropriate classroom
information for students can help to ensure that they understand what types of conduct can cause sexual
harassment and that they know how to respond.

IX. Prompt and Equitable Grievance Procedures

Schools are required by the Title IX regulations to adopt and publish a policy against sex discrimination and
grievance procedures providing for prompt and equitable resolution of complaints of discrimination on the
basis of sex. 98 Accordingly, regardless of whether harassment occurred, a school violates this requirement of
the Title IX regulations if it does not have those procedures and policy in place.99 A school’s sex discrimination
grievance procedures must apply to complaints of sex discrimination in the school’s education programs and
activities filed by students against school employees, other students, or third parties.100 Title IX does not
require a school to adopt a policy specifically prohibiting sexual harassment or to provide separate grievance
procedures for sexual harassment complaints. However, its nondiscrimination policy and grievance procedures
for handling discrimination complaints must provide effective means for preventing and responding to sexual
harassment. Thus, if, because of the lack of a policy or procedure specifically addressing sexual harassment,
students are unaware of what kind of conduct constitutes sexual harassment or that such conduct is20
prohibited sex discrimination, a school’s general policy and procedures relating to sex discrimination complaints
will not be considered effective.101

OCR has identified a number of elements in evaluating whether a school’s grievance procedures are prompt and
equitable, including whether the procedures provide for —
- Notice to students, parents of elementary and secondary students, and employees of the procedure, including
where complaints may be filed;
- Application of the procedure to comp laints alleging harassment carried out by employees, other students, or
third parties;
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- Adequate, reliable, and impartial investigation of complaints, including the opportunity to present witnesses
and other evidence;

- Designated and reasonably prompt timeframes for the major stages of the complaint process;

- Notice to the parties of the outcome of the complaint;102 and

- An assurance that the school will take steps to prevent recurrence of any harassment and to correct its
discriminatory effects on the complainant and others, if appropriate.103

Many schools also provide an opportunity to appeal the findings or remedy, or both. In addition, because retaliation
is prohibited by Title IX, schools may want to include a provision in their procedures prohibiting retaliation against
any individual who files a complaint or participates in a harassment inquiry.

Procedures adopted by schools will vary considerably in detail, specificity, and components, reflecting differences in
audiences, school sizes and administrative structures, State or local legal requirements, and past experience. In
addition, whether complaint resolutions are timely will vary depending on the complexity of the investigation and
the severity and extent of the harassment. During the investigation it is a good practice for schools to inform
students who have alleged harassment about the status of the investigation on a periodic basis.

A grievance procedure applicable to sexual harassment complaints cannot be prompt or equitable unless students
know it exists, how it works, and how to file a complaint. Thus, the procedures should be written in language
appropriate to the age of the school’s students, easily understood, and widely disseminated. Distributing the
procedures to administrators, or including them in the school’s administrative or policy manual, may not by itself be
an effective way of providing notice, as these publications are usually not widely circulated to and understood by all
members of the school community. Many schools ensure adequate notice to students by having copies of the
procedures available at various locations throughout the school or campus; publishing the procedures as a separate
document; including a summary of the procedures in major publications issued by the school, such as handbooks
and catalogs for students, parents of elementary and secondary students, faculty, and staff; and identifying
individuals who can explain how the procedures work.21

A school must designate at least one employee to coordinate its efforts to comply with and carry out its Title IX
responsibilities.104 The school must notify all of its students and employees of the name, office address, and
telephone number of the employee or employees designated.105 Because it is possible that an employee
designated to handle Title IX complaints may himself or herself engage in harassment, a school may want to
designate more than one employee to be responsible for handling complaints in order to ensure that students have
an effective means of reporting harassment.106 While a school may choose to have a number of employees
responsible for Title IX matters, it is also advisable to give one official responsibility for overall coordination and
oversight of all sexual harassment complaints to ensure consistent practices and standards in handling complaints.
Coordination of recordkeeping (for instance, in a confidential log maintained by the Title IX coordinator) will also
ensure that the school can and will resolve recurring problems and identify students or employees who have
multiple complaints filed against them.107 Finally, the school must make sure that all designated employees have
adequate training as to what conduct constitutes sexual harassment and are able to explain how the grievance
procedure operates.108

Grievance procedures may include informal mechanisms for resolving sexual harassment complaints to be used if
the parties agree to do s0.109 OCR has frequently advised schools, however, that it is not appropriate for a student
who is complaining of harassment to be required to work out the problem directly with the individual alleged to be
harassing him or her, and certainly not without appropriate involvement by the school (e.g., participation by a
counselor, trained mediator, or, if appropriate, a teacher or administrator). In addition, the complainant must be
notified of the right to end the informal process at any time and begin the formal stage of the complaint process. In
some cases, such as alleged sexual assaults, mediation will not be appropriate even on a voluntary basis. Title IX also
permits the use of a student disciplinary procedure not designed specifically for Title IX grievances to resolve sex
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discrimination complaints, as long as the procedure meets the requirement of affording a complainant a “prompt
and equitable” resolution of the complaint.

In some instances, a complainant may allege harassing conduct that constitutes both sex discrimination and possible
criminal conduct. Police investigations or reports may be useful in terms of fact gathering. However, because legal
standards for criminal investigations are different, police investigations or reports may not be determinative of
whether harassment occurred under Title IX and do not relieve the school of its duty to respond promptly and
effectively.110 Similarly, schools are cautioned about using the results of insurance company investigations of sexual
harassment allegations. The purpose of an insurance investigation is to assess liability under the insurance policy,
and the applicable standards may well be different from those under Title IX. In addition, a school is not relieved of
its responsibility to respond to a sexual harassment complaint filed under its grievance procedure by the fact that a
complaint has been filed with OCR.111 22

X. Due Process Rights of the Accused

A public school’s employees have certain due process rights under the United States Constitution. The Constitution
also guarantees due process to students in public and State-supported schools who are accused of certain types of
infractions. The rights established under Title IX must be interpreted consistent with any federally guaranteed due
process rights involved in a complaint proceeding. Furthermore, the Family Educational Rights and Privacy Act
(FERPA) does not override federally protected due process rights of persons accused of sexual harassment.
Procedures that ensure the Title IX rights of the complainant, while at the same time according due process to both
parties involved, will lead to sound and supportable decisions. Of course, schools should ensure that steps to accord
due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant. In
both public and private schools, additional or separate rights may be created for employees or students by State
law, institutional regulations and policies, such as faculty or student handbooks, and collective bargaining
agreements. Schools should be aware of these rights and their legal responsibilities to individuals accused of
harassment.

XI. First Amendment

In cases of alleged harassment, the protections of the First Amendment must be considered if issues of speech
or expression are involved.112 Free speech rights apply in the classroom (e.g., classroom lectures and
discussions)113 and in all other education programs and activities of public schools (e.g., public meetings and
speakers on campus; campus debates, school plays and other cultural events114; and student newspapers,
journals, and other publications 115). In addition, First Amendment rights apply to the speech of students and
teachers.116

Title IX is intended to protect students from sex discrimination, not to regulate the content of speech. OCR
recognizes that the offensiveness of a particular expression as perceived by some students, standing alone, is not a
legally sufficient basis to establish a sexually hostile environment under Title IX. 117 In order to establish a violation
of Title IX, the harassment must be sufficiently serious to deny or limit a student’s ability to participate in or benefit
from the education program.118

Moreover, in regulating the conduct of its students and its faculty to prevent or redress discrimination prohibited by
Title IX (e.g., in responding to harassment that is sufficiently serious as to create a hostile environment), a school
must formulate, interpret, and apply its rules so as to protect academic freedom and free speech rights. For
instance, while the First Amendment may prohibit a school from restricting the right of students to express opinions
about one sex that may be considered derogatory, the school can take steps to denounce those opinions and ensure
that competing views are heard. The age of the students involved and the location or forum may affect how the
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school can respond consistently with the First Amendment.119 As an example of the application of free speech
rights to allegations of sexual harassment, consider the following:

Example 1: In a college level creative writing class, a professor’s required reading list includes excerpts from
literary classics that contain descriptions of explicit23 sexual conduct, including scenes that depict women in
submissive and demeaning roles. The professor also assigns students to write their own materials, which are read
in class. Some of the student essays contain sexually derogatory themes about women. Several female students
complain to the Dean of Students that the materials and related classroom discussion have created a sexually
hostile environment for women in the class. What must the school do in response?

Answer: Academic discourse in this example is protected by the First Amendment even if it is offensive to
individuals. Thus, Title IX would not require the school to discipline the professor or to censor the reading list or
related class discussion.

Example 2: A group of male students repeatedly targets a female student for harassment during the bus ride
home from school, including making explicit sexual comments about her body, passing around drawings that
depict her engaging in sexual conduct, and, on several occasions, attempting to follow her home off the bus. The
female student and her parents complain to the principal that the male students’ conduct has created a hostile
environment for girls on the bus and that they fear for their daughter’s safety. What must a school do in
response?

Answer: Threatening and intimidating actions targeted at a particular student or group of students, even though
they contain elements of speech, are not protected by the First Amendment. The school must take prompt and
effective actions, including disciplinary action if necessary, to stop the harassment and prevent future
harassment. 24

Endnotes

1 This guidance does not address sexual harassment of employees, although that conduct may be prohibited by Title IX. 20 U.S.C. 1681
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pursuant to the Procedures for Complaints of Employment Discrimination Filed Against Recipients of Federal Financial Assistance. 28
CFR 42.604. Employees are also protected from discrimination on the basis of sex, including sexual harassment, by Title VII of the Civil
Rights Act of 1964. For information about Title VIl and sexual harassment, see the Equal Employment Opportunity Commission’s
(EEOC’s) Guidelines on Sexual Harassment, 29 CFR 1604.11, for information about filing a Title VIl charge with the EEOC, see 29 CFR
1601.7-1607.13, or see the EEOC’s website at www.eeoc.gov.

220 U.S.C. 1681; 34 CFR part 106.

3 See, e.g., Davis v. Monroe County Bd. of Educ., 526 U.S. 629, 649-50 (1999); Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 281
(1998); Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 75 (1992); S. REP. NO. 100-64, 100th Cong., 1st Sess. 14 (1987); Sexual
Harassment Guidance: Harassment of Students by School Employees, Other Students, or Third Parties (1997 guidance), 62 FR 12034
(1997).

4 As described in the section on “Applicability,” this guidance applies to all levels of education.

5 For practical information about steps that schools can take to prevent and remedy all types of harassment, including sexual
harassment, see “Protecting Students from Harassment and Hate Crime, A Guide for Schools,” which we issued jointly with the
National Association of Attorneys General. This Guide is available at our web site at: www.ed.gov/pubs/Harassment.

6 See, e.g., Davis, 526 U.S. at 653 (alleged conduct of a sexual nature that would support a sexual harassment claim included verbal
harassment and “numerous acts of objectively offensive touching;” Franklin, 503 U.S. at 63 (conduct of a sexual nature found to
support a sexual harassment claim under Title IX included kissing, sexual intercourse); Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,
60-61 (1986) (demands for sexual favors, sexual advances, fondling, indecent exposure, sexual intercourse, rape, sufficient to raise
hostile environment claim under Title VII); Ellison v. Brady, 924 F.2d 872, 873-74, 880 (9th Cir. 1991) (allegations sufficient to state
sexual harassment claim under Title VIl included repeated requests for dates, letters making explicit references to sex and describing
the harasser’s feelings for plaintiff); Lipsett v. University of Puerto Rico, 864 F.2d 881, 904-5 (1st Cir. 1988) (sexually derogatory
comments, posting of sexually explicit drawing of plaintiff, sexual advances may support sexual harassment claim); Kadiki v. Virginia
Commonwealth University, 892 F.Supp. 746, 751 (E.D. Va. 1995)25(professor’s spanking of university student may constitute sexual
conduct under Title IX); Doe v. Petaluma, 830 F.Supp. 1560, 1564-65 (N.D. Cal. 1996) (sexually derogatory taunts and innuendo can be
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the basis of a harassment claim); Denver School Dist. #2, OCR Case No. 08-92-1007 (same to allegations of vulgar language and
obscenities, pictures of nude women on office walls and desks, unwelcome touching, sexually offensive jokes, bribery to perform
sexual acts, indecent exposure); Nashoba Regional High School, OCR Case No. 01-92-1377 (same as to year-long campaign of
derogatory, sexually explicit graffiti and remarks directed at one student.

7 See also Shoreline School Dist., OCR Case No. 10-92-1002 (a teacher’s patting a student on the arm, shoulder, and back, and
restraining the student when he was out of control, not conduct of a sexual nature); Dartmouth Public Schools, OCR Case No. 01-90-
1058 (same as to contact between high school coach and students); San Francisco State University, OCR Case No. 09-94-2038 (same as
to faculty advisor placing her arm around a graduate student’s shoulder in posing for a picture); Analy Union High School Dist., OCR
Case No. 09-92-1249 (same as to drama instructor who put his arms around both male and female students who confided in him).

8 20 U.S.C. 1687 (codification of the amendment to Title IX regarding scope of jurisdiction, enacted by the Civil Rights Restoration Act
of 1987). See 65 FR 68049 (November 13, 2000) (Department’s amendment of the Title IX regulations to incorporate the statutory
definition of “program or activity”).

9 If a school contracts with persons or organizations to provide benefits, services, or opportunities to students as part of the school’s
program, and those persons or employees of those organizations sexually harass students, OCR will cons ider the harassing individual
in the same manner that it considers the school’s employees, as described in this guidance. (See section on “Harassment by Teachers
and Other Employees.”) See Brown v. Hot, Sexy, and Safer Products, Inc., 68 F.3d 525, 529 (1st Cir. 1995) (Title IX sexual harassment
claim brought for school’s role in permitting contract consultant hired by it to create allegedly hostile environment). In addition, if a
student engages in sexual harassment as an employee of the school, OCR will consider the harassment under the standards described
for employees. (See section on “Harassment by Teachers and Other Employees.”) For example, OCR would consider it harassment by
an employee if a student teaching assistant who is responsible for assigning grades in a course, i.e., for providing aid, benefits, or
services to students under the recipient’s program, required a student in his or her class to submit to sexual advances in order to
obtain a certain grade in the class.

10 Cf. John Does 1 v. Covington County Sch. Bd., 884 F.Supp. 462, 464-65 (M.D. Ala. 1995) (male students alleging that a teacher
sexually harassed and abused them stated cause of action under Title IX).

11 Title IX and the regulations implementing it prohibit discrimination “on the basis of sex;” they do not restrict protection from sexual
harassment to those circumstances in 26 which the harasser only harasses members of the opposite sex. See 34 CFR 106.31. In Oncale
v. Sundowner Offshore Services, Inc. the Supreme Court held unanimously that sex discrimination consisting of same-sex sexual
harassment can violate Title VII’s prohibition against discrimination because of sex. 523 U.S. 75, 82 (1998). The Supreme Court’s
holding in Oncale is consistent with OCR policy, originally stated in its 1997 guidance, that Title IX prohibits sexual harassment
regardless of whether the harasser and the person being harassed are members of the same sex. 62 FR 12039. See also Kinman v.
Omaha Public School Dist., 94 F.3d 463, 468 (8th Cir. 1996), rev’d on other grounds, 171 F.3d 607 (1999) (female student’s allegation of
sexual harassment by female teacher sufficient to raise a claim under Title IX); Doe v. Petaluma, 830 F.Supp. 1560, 1564-65, 1575 (N.D.
Cal. 1996) (female junior high student alleging sexual harassment by other students, including both boys and girls, sufficient to raise a
claim under Title IX); John Does 1, 884 F.Supp. at 465 (same as to male students’ allegations of sexual harassment and abuse by a male
teacher.) It can also occur in certain situations if the harassment is directed at students of both sexes. Chiapuzo v. BLT Operating Corp.,
826 F.Supp. 1334, 1337 (D.Wyo. 1993) (court found that if males and females were subject to harassment, but harassment was based
on sex, it could violate Title VII); but see Holman v. Indiana, 211 F.3d 399, 405 (7th Cir. 2000) (if male and female both subjected to
requests for sex, court found it could not violate Title VII). In many circumstances, harassing conduct will be on the basis of sex
because the student would not have been subjected to it at all had he or she been a member of the opposite sex; e.g., if a female
student is repeatedly propositioned by a male student or employee (or, for that matter, if a male student is repeatedly propositioned
by a male student or employee.) In other circumstances, harassing conduct will be on the basis of sex if the student would not have
been affected by it in the same way or to the same extent had he or she been a member of the opposite sex; e.g., pornography and
sexually explicit jokes in a mostly male shop class are likely to affect the few girls in the class more than it will most of the boys. In yet
other circumstances, the conduct will be on the basis of sex in that the student’s sex was a factor in or affected the nature of the
harasser’s conduct or both. Thus, in Chiapuzo, a supervisor made demeaning remarks to both partners of a married couple working for
him, e.g., as to sexual acts he wanted to engage in with the wife and how he would be a better lover than the husband. In both cases,
according to the court, the remarks were based on sex in that they were made with an intent to demean each member of the couple
because of his or her respective sex. 826 F.Supp. at 1337. See also Steiner v. Showboat Operating Co., 25 F.3d 1459, 1463-64 (9th Cir.
1994), cert. denied, 115 S.Ct. 733 (1995); but see Holman, 211 F.3d at 405 (finding that if male and female both subjected to requests
for sex, Title VII could not be violated).

12 Nashoba Regional High School, OCR Case No. 01-92-1397. In Conejo Valley School Dist., OCR Case No. 09-93-1305, female students
allegedly taunted another female student about engaging in sexual activity; OCR found that the alleged comments were sexually
explicit and, if true, would be sufficiently severe, persistent, and pervasive to create a hostile environment. 27

13 See Williamson v. A.G. Edwards & Sons, Inc., 876 F2d 69, 70 (8th Cir. 1989, cert. denied 493 U.S. 1089 (1990); DeSantis v. Pacific Tel.
& Tel. Co., Inc., 608 F.2d 327, 329-30 (9th Cir. 1979)(same); Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979)(same).

14 It should be noted that some State and local laws may prohibit discrimination on the basis of sexual orientation. Also, under certain
circumstances, courts may permit redress for harassment on the basis of sexual orientation under other Federal legal authority. See
Nabozny v. Podlesny, 92 F.3d 446, 460 (7th Cir. 1996) (holding that a gay student couldmaintain claims alleging discrimination based on
both gender and sexual orientation under the Equal Protection Clause of the United States Constitution in a case in which a school
district failed to protect the student to the same extent that other students were protected from harassment and harm by other
students due to the student’s gender and sexual orientation).
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15 However, sufficiently serious sexual harassment is covered by Title IX even if the hostile environment also includes taunts based on
sexual orientation.

16 See also, Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (plurality opinion) (where an accounting firm denied partnership to
a female candidate, the Supreme Court found Title VII prohibits an employer from evaluating employees by assuming or insisting that
they match the stereotype associated with their sex).

17 See generally Gebser; Davis; See also Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65-66 (1986); Harris v. Forklift Systems Inc.,
510 U.S. 14, 22 (1993); see also Hicks v. Gates Rubber Co., 833 F.2d 1406, 1415 (10th Cir. 1987) (concluding that harassment based on
sex may be discrimination whether or not it is sexual in nature); McKinney v. Dole, 765 F.2d 1129, 1138 (D.C. Cir. 1985) (physical, but
nonsexual, assault could be sex-based harassment if shown to be unequal treatment that would not have taken place but for the
employee’s sex); Cline v. General Electric Capital Auto Lease, Inc., 757 F.Supp. 923, 932-33 (N.D. Ill. 1991).

18 See, e.g., sections on “Harassment by Teachers and Other Employees,” “Harassment by Other Students or Third Parties,” “Notice of
Employee, Peer, or Third Party Harassment,” “Factors Used to Evaluate a Hostile Environment,” “Recipient’s Response,” and “Prompt
and Equitable Grievance Procedures.”

19 See Lipsett, 864 F.2d at 903-905 (general ant agonism toward women, including stated goal of eliminating women from surgical
program, statements that women shouldn’t be in the program, and assignment of menial tasks, combined with overt sexual
harassment); Harris, 510 U.S. at 23; Andrews v. City of Philadelphia, 895 F.2d 1469, 1485-86 (3rd Cir. 1990) (court directed trial court
to consider sexual conduct as well as theft of female

employees’ files and work, destruction of property, and anonymous phone calls in determining if there had been sex discrimination);
see also Hall v. Gus Construction Co., 842 F.2d 1010, 1014 (8th Cir. 1988) (affirming that harassment due to the employee’s sex 28 may
be actionable even if the harassment is not sexual in nature); Hicks, 833 F.2d at 1415; Eden Prairie Schools, Dist. #272, OCR Case No.
05-92-1174 (the boys made lewd comments about male anatomy and tormented the girls by pretending to stab them with rubber
knives; while the stabbing was not sexual conduct, it was directed at them because of their sex, i.e., because the y were girls).

20 Davis, 526 U.S. at 650 (“Having previously determined that ‘sexual harassment’ is ‘discrimination’ in the school context under Title
IX, we are constrained to conclude that student-on-student sexual harassment, if sufficiently severe, can likewise rise to the level of
discrimination actionable under the statute.”); Franklin, 503 U.S. at 75 (“Unquestionably, Title IX placed on the [school] the duty not to
discriminate on the basis of sex, and ‘when a supervisor sexually harasses a subordinate because of the subordinate’s sex, that
supervisor “discriminate[s]” on the basis of sex.” ... We believe the same rule should apply when a teacher sexually harasses and abuses
a student.” (citation omitted)). OCR’s longstanding interpretation of its regulations is that sexual harassment may constitute a
violation. 34 CFR 106.31; See Sexual Harassment Guidance, 62 FR 12034

(1997). When Congress enacted the Civil Rights Restoration Act of 1987 to amend Title IX to restore institution-wide coverage over
federally assisted education programs and activities, the legislative history indicated not only that Congress was aware that OCR
interpreted its Title IX regulations to prohibit sexual harassment, but also that one of the reasons for passing the Restoration Act was
to enable OCR to investigate and resolve

cases involving allegations of sexual harassment. S. REP. NO. 64, 100th Cong., 1st Sess. at 12 (1987). The examples of discrimination
that Congress intended to be remedied by its statutory change included sexual harassment of students by professors, id. at 14, and
these examples demonstrate congressional recognition that discrimination in violation of Title IX can be carried out by school
employees who are providing aid, benefits, or

services to students. Congress also intended that if discrimination occurred, recipients needed to implement effective remedies. S.
REP. NO. 64 at 5.

21 34 CFR 106.4.

22 These are the basic regulatory requirements. 34 CFR 106.31(a)(b). Depending upon the facts, sexual harassment may also be
prohibited by more specific regulatory prohibitions. For example, if a college financial aid director told a student that she would not
get the student financial assistance for which she qualified unless she slept with him, that also would be covered by the regulatory
provision prohibiting discrimination on the basis of sex in financial assistance, 34 CFR 106.37(a).

23 34 CFR 106.31(b)(1).

24 34 CFR 106.31(b)(2).

25 34 CFR 106.31(b)(3). 29
26 34 CFR 106.31(b)(4).
27 34 CFR 106.31(b)(6).
28 34 CFR 106.31(b)(7).
29 34 CFR 106.3(a).

30 34 CFR 106.9.

31 34 CFR 106.8(b).

32 34 CFR 106.8(a).

33 The 1997 guidance referred to quid pro quo harassment and hostile environment harassment. 62 FR 12038-40.

34 See Alexander v. Yale University, 459 F.Supp. 1, 4 (D.Conn. 1977), aff'd, 631 F.2d 178 (2nd Cir. 1980)(stating that a claim “that
academic advancement was conditioned upon submission to sexual demands constitutes [a claim of] sex discrimination in
education...”); Crandell v. New York College, Osteopathic Medicine, 87 F.Supp.2d 304, 318 (S.D.N.Y. 2000) (finding that allegations that
a supervisory physician demanded that a student physician spend time with him and have lunch with him or receive a poor evaluation,
in light of the totality of his alleged sexual comments and other inappropriate behavior, constituted a claim of quid pro quo
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harassment); Kadiki, 892 F.Supp. at 752 (reexamination in a course conditioned on college student’s agreeing to be spanked should she
not attain a certain grade may constitute quid pro quo harassment).

35 34 CFR 106.31(b).

36 Davis, 526 U.S. at 651 (confirming, by citing approvingly both to Title VII cases (Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57,67
(1986) (finding that hostile environment claims are cognizable under Title VII), and Oncale v. Sundowner Offshore Services, Inc., 523
U.S. 75, 82 (1998)) and OCR’s 1997 guidance, 62 FR at 12041-42,

that determinations under Title IX as to what conduct constitutes hostile environment sexual harassment may continue to rely on Title
VIl caselaw).

37 34 CFR 106.31(b). See Davis, 526 U.S. at 650 (concluding that allegations of student on- student sexual harassment that is “so
severe, pervasive, and objectively offensive that it can be said to deprive the victims of access to the educational opportunities or
benefits” supports a claim for money damages in an implied right of action).

38 In Harris, the Supreme Court explained the requirement for considering the “subjective perspective” when determining the
existence of a hostile environment. The Court stated— “... if the victim does not subjectively perceive the environment to be abusive,
the 30 conduct has not actually altered the conditions of the victim’s employment, and there is no Title VIl violation.” 510 U.S. at 21-
22.

39 See Davis, 526 U.S. at 650 (conduct must be “objectively offensive” to trigger liability for money damages); Elgamil v. Syracuse
University, 2000 U.S. Dist. LEXIS 12598 at 17 (N.D.N.Y. 2000) (citing Harris); Booher v. Board of Regents, 1998 U.S. Dist. LEXIS 11404 at
25 (E.D. Ky. 1998) (same). See Oncale, 523 U.S. at 81, in which the Court “emphasized ... that the objective severity of harassment
should be judged from the perspective of a reasonable person in the [victim’s] position, considering ‘all the circumstances,”” and citing
Harris, 510 U.S. at 20, in which the Court indicated that a “reasonable person” standard should be used to determine whether sexual
conduct constituted harassment. This standard has been applied under Title VII to take into account the sex of the subject of the
harassment, see, e.g., Ellison, 924 F.2d at 878-79 (applying a “reasonable woman” standard to sexual harassment), and has been
adapted to sexual harassment in education under Title IX, Patricia H. v. Berkeley Unified School Dist., 830 F.Supp. 1288, 1296 (N.D. Cal.
1993) (adopting a “reasonable victim” standard and referring to OCR’s use of it).

40 See Davis, 526 U.S. at 651, citing both Oncale, 523 U.S. at 82, and OCR’s 1997 guidance (62 FR 12041-12042).

41 See, e.g., Davis, 526 U.S. at 634 (as a result of the harassment, student’s grades dropped and she wrote a suicide note); Doe v.
Petaluma, 830 F. Supp. at 1566 (student so upset about harassment by other students that she was forced to transfer several times,
including finally to a private school); Modesto City Schools, OCR Case No. 09-93-1391 (evidence showed that one girl’s grades dropped
while the harassment was occurring); Weaverville Elementary School, OCR Case No. 09-91-1116 (students left school due to the
harassment). Compare with College of Alameda, OCR Case No. 09-90-2104 (student not in instructor’s class and no evidence of any
effect on student’s educational benefits or service, so no hostile environment).

42 Doe v. Petaluma, 830 F.Supp. at 1566.

43 See Waltman v. Int’l Paper Co., 875 F.2d 468, 477 (5th Cir. 1989) (holding that although not specifically directed at the plaintiff,
sexually explicit graffiti on the walls was “relevant to her claim”); Monteiro v. Tempe Union High School, 158 F.3d 1022, 1033-34 (9th
Cir. 1998) (Title VI racial harassment case, citing Waltman; see also Hall, 842 F. 2d at 1015 (evidence of sexual harassment directed at
others is relevant to show hostile environment under Title VII).

44 See, e.g., Elgmil 2000 U.S. Dist. LEXIS at 19 (“in order to be actionable, the incidents of harassment must occur in concert or with a
regularity that can reasonably be termed pervasive”); Andrews, 895 F.2d at 1484 (“Harassment is pervasive when ‘incidents of
harassment occur either in concert or with regularity’”); Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986). 31

45 34 CFR 106.31(b). See Vance v. Spencer County Public School District, 231 F.3d 253 (6th Cir. 2000); Doe v. School Admin. Dist. No.
19, 66 F.Supp.2d 57, 62 (D. Me. 1999). See also statement of the U.S. Equal Employment Opportunity Commission (EEOC): “The
Commission will presume that the unwelcome, intentional touching of

[an employee’s] intimate body areas is sufficiently offensive to alter the conditions of her working environment and constitute a
violation of Title VII. More so than in the case of verbal advances or remarks, a single unwelcome physical advance can seriously poison
the victim’s working environment.” EEOC Policy Guidance on Current Issues of Sexual Harassment, 17. Barrett v. Omaha National Bank,
584 F. Supp. 22, 30 (D. Neb. 1983),

aff'd, 726 F. 2d 424 (8th Cir. 1984) (finding that hostile environment was created under Title VII by isolated events, i.e., occurring while
traveling to and during a two-day conference, including the co-worker’s talking to plaintiff about sexual activities and touching her in
an offensive manner while they were inside a vehicle from which she could not escape).

46 See also Ursuline College, OCR Case No. 05-91-2068 (a single incident of comments on a male student’s muscles arguably not sexual;
however, assuming they were, not

severe enough to create a hostile environment).

47 Davis, 526 U.S. at 653 (“The relationship between the harasser and the victim necessarily affects the extent to which the
misconduct can be said to breach Title IX’s guarantee of equal access to educational benefits and to have a systemic effect on a
program or activity. Peer harassment, in particular, is less likely to satisfy these

requirements than is teacher student harassment.”); Patricia H., 830 F. Supp. at 1297 (stating that the “grave disparity in age and
power” between teacher and student contributed to the creation of a hostile environment); Summerfield Schools, OCR Case No. 15-92-
1929 (“impact of the ... remarks was heightened by the fact that the coach is an adult in a position of authority”); cf. Doe v. Taylor
1.S.D., 15 F.3d 443, 460 (5th Cir. 1994) (Sec. 1983 case; taking into consideration the influence that the teacher had over the student by
virtue of his position of authority to find that a sexual relationship between a high school teacher and a student was unlawful).

48 See, e.g., McKinney, 765 F.2d at 1138-49; Robinson v. Jacksonville Shipyards, 760 F. Supp. 1486, 1522 (M.D. Fla. 1991).
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49 Cf. Patricia H., 830 F. Supp. at 1297.

50 See, e.g., Barrett, 584 F. Supp. at 30 (finding harassment occurring in a car from which the victim could not escape particularly
severe).

51 See Hall, 842 F. 2d at 1015 (stating that “evidence of sexual harassment directed at employees other than the plaintiff is relevant to
show a hostile environment”) (citing Hicks, 833 F. 2d, 1415-16). Cf. Midwest City-Del City Public Schools, OCR Case No. 06-92-1012
(finding of racially hostile environment based in part on several racial

incidents at school shortly before incidents in complaint, a number of which involved the same student involved in the complaint).32
52 In addition, incidents of racial or national origin harassment directed at a particular individual may also be aggregated with
incidents of sexual or gender harassment directed at that individual in determining the existence of a hostile environment. Hicks, 833
F.2d at 1416; Jefferies v. Harris County Community Action Ass’n, 615 F.2d 1025, 1032 (5th Cir. 1980).

53 Does v. Covington Sch. Bd. of Educ., 930 F.Supp. 554, 569 (M.D. Ala. 1996); Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir.
1982).

54 See Meritor Savings Bank, 477 U.S. at 68. “[T]he fact that sex-related conduct was ‘voluntary,” in the sense that the complainant was
not forced to participate against her will, is not a defense to a sexual harassment suit brought under Title VII.... The correct inquiry is
whether [the subject of the harassment] by her conduct indicated that the alleged sexual advances were unwelcome, not whether her
actual participation in sexual

intercourse was voluntary.”

55 Lipsett, 864 F.2d at 898 (while, in some instances, a person may have the responsibility for telling the harasser “directly” that the
conduct is unwelcome, in other cases a “consistent failure to respond to suggestive comments or gestures may be sufficient....”);
Danna v. New York Tel. Co., 752 F.Supp. 594, 612 (despite a female employee’s own foul language and participation in graffiti writing,
her complaints to management indicated that the harassment was not welcome); see also Carr v. Allison Gas Turbine Div. GMC., 32
F.3d 1007, 1011 (7th Cir. 1994) (finding that cursing and dirty jokes by a female employee did not show that she welcomed the sexual
harassment, given her frequent complaints about it: “Even if ... [the employee’s] testimony that she talked and

acted as she did [only] in an effort to be one of the boys is ... discounted, her words and conduct cannot be compared to those of the
men and used to justify their conduct.... The asymmetry of positions must be considered. She was one woman; they were many men.
Her use of [vulgar] terms ... could not be deeply threatening....”).

56 See Reed v. Shepard, 939 F.2d 484, 486-87, 491-92 (7th Cir. 1991) (no harassment found under Title VIl in a case in which a female
employee not only tolerated, but also instigated the suggestive joking activities about which she was now complaining); Weinsheimer
v. Rockwell Int’l Corp., 754 F.Supp. 1559, 1563-64 (M.D. Fla. 1990) same, in case in which general shop banter was full of vulgarity and
sexual innuendo by men and women alike, and plaintiff contributed her share to this atmosphere.) However, even if a student
participates in the sexual banter, OCR may in certain circumstances find that the conduct was nevertheless unwelcome if, for example,
a teacher took an active role in the sexual banter and a student reasonably perceived that the teacher expected him or her to
participate.

57 The school bears the burden of rebutting the presumption.

58 Of course, nothing in Title IX would prohibit a school from implementing policies prohibiting sexual conduct or sexual relationships
between students and adult employees.33

59 See note 58.

60 Gebser, 524 U.S. at 281 (“Franklin ... establishes that a school district can be held liable in damages [in an implied action under Title
IX] in cases involving a teacher’s sexual harassment of a student....”; 34 CFR 106.31; See 1997 Sexual Harassment Guidance, 62 FR
12034.

61 See Davis, 526 U.S. at 653 (stating that harassment of a student by a teacher is more likely than harassment by a fellow student to
constitute the type of effective denial of equal access to educational benefits that can breach the requirements of Title I1X).

62 34 CFR 106.31(b). Cf. Gebser, 524 U.S. at 283-84 (Court recognized in an implied right of action for money damages for teacher
sexual harassment of a student that the question of whether a violation of Title IX occurred is a separate question from the scope of
appropriate remedies for a violation).

63 Davis, 526 U.S. at 646.

64 See section on “Applicability of Title IX” for scope of coverage.

65 See section on “Notice of Employee, Peer, or Third Party Harassment.”

66 See section on “Notice of Employee, Peer, or Third Party Harassment.”

67 34 CFR 106.31(b).

68 34 CFR 106.31(b).

69 See section on “Notice of Employee, Peer, or Third Party Harassment.”

70 Cf. Davis, 526 U.S. at 646.

71 34 CFR 106.31(b).

72 34 CFR 106.31(b).

73 Consistent with its obligation under Title IX to protect students, cf. Gebser, 524 U.S. at 287, OCR interprets its regulations to ensure
that recipients take reasonable action to address, rather than neglect, reasonably obvious discrimination. Cf. Gebser, 524 U.S. at 287-
88; Davis, 526 U.S. at 650 (actual notice standard for obtaining money damages in private lawsuit).

74 Whether an employee is a responsible employee or whether it would be reasonable for a student to believe the employee is, even if
the employee is not, will vary depending on 34 factors such as the age and education level of the student, the type of position held by
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the employee, and school practices and procedures, both formal and informal. The Supreme Court held that a school will only be liable
for money damages in a private

lawsuit where there is actual notice to a school official with the authority to address the alleged discrimination and take corrective
action. Gebser, 524 U.S. at 290, and Davis, 526 U.S. at 642. The concept of a “responsible employee” under our guidance is broader.
That is, even if a responsible employee does not have the authority to address the discrimination and take corrective action, he or she
does have the obligation to report it to

appropriate school officials.

75 The Title IX regulations require that recipients designate at least one employee to coordinate its efforts to comply with and carry
out its responsibilities under the regulations, including complaint investigations. 34 CFR 106.8(a).

76 34 CFR 106.31. See Yates v. Avco Corp., 819 F.2d 630, 636 (6th Cir. 1987); Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983).

77 For example, a substantiated report indicating that a high school coach has engaged in inappropriate physical conduct of a sexual
nature in several instances with different students may suggest a pattern of conduct that should trigger an inquiry as to whether other
students have been sexually harassed by that coach. See also Doe v. School Administrative Dist. No. 19, 66 F.Supp.2d 57, 63-64 and n.6
(D.Me. 1999) (in a private lawsuit for money damages under Title IX in which a high school principal had notice that a teacher may be
engaging in a sexual relationship with one underage student and did not investigate, and then the same teacher allegedly engaged in
sexual intercourse with another student, who did not report the incident, the court indicated that the school’s knowledge of the first
relationship may be sufficient to serve as actual notice of the

second incident).

78 Cf. Katz, 709 F.2d at 256 (finding that the employer “should have been aware of the problem both because of its pervasive character
and because of [the employee’s] specific complaints ...”); Smolsky v. Consolidated Rail Corp., 780 F.Supp. 283, 293 (E.D. Pa. 1991),
reconsideration denied, 785 F.Supp. 71 (E.D. Pa. 1992) “where the harassment is apparent to all others in the work place, supervisors
and coworkers, this may be sufficient to put the employer on notice of the sexual harassment” under Title VII); Jensen v. Eveleth
Taconite Co., 824 F.Supp. 847, 887 (D.Minn. 1993); “[s]exual harassment ... was so pervasive that an inference of knowledge arises ....
The acts of sexual harassment detailed herein were too common and continuous to have escaped Eveleth Mines had its management
been reasonably alert.”); Cummings v. Walsh Construction Co., 561 F.Supp. 872, 878 (S.D. Ga. 1983) (“... allegations not only of the
[employee] registering her complaints with her foreman ... but also that sexual harassment was so widespread that defendant had
constructive notice of it” under Title VII); but see Murray v. New York Univ. College of Dentistry, 57 F.3d 243, 250-51 (2nd Cir. 1995)
(concluding that other students’ knowledge of the conduct was not enough to charge the school with notice, particularly because these
students may not have been aware that the conduct was offensive or abusive).35

79 34 CFR 106.9 and 106.8(b).

80 34 CFR 106.8(b) and 106.31(b).

81 34 CFR 106.9.

82 34 CFR 106.8(b).

83 34 CFR 106.31.

84 34 CFR 106.31 and 106.3. Gebser, 524 U.S. at 288 (“In the event of a violation, [under OCR’s administrative enforcement scheme] a
funding recipient may be required to take ‘such remedial action as [is] deem[ed] necessary to overcome the effects of [the]
discrimination.” §106.3.”).

85 20 U.S.C. 1682. In the event that OCR determines that voluntary compliance cannot be secured, OCR may take steps that may result
in termination of Federal funding through administrative enforcement, or, alternatively, OCR may refer the case to the Department of
Justice for conduct enforcement.

86 Schools have an obligation to ensure that the educational environment is free of discrimination and cannot fulfill this obligation
without determining if sexual harassment complaints have merit.

87 In some situations, for example, if a playground supervisor observes a young student repeatedly engaging in conduct toward other
students that is clearly unacceptable under the school’s policies, it may be appropriate for the school to intervene without contacting
the other students. It still may be necessary for the school to talk with the students (and parents of elementary and secondary
students) afterwards, e.g., to determine the extent of the harassment and how it affected them.

88 Gebser, 524 U.S. at 288; Bundy v. Jackson, 641 F.2d 934, 947 (D.C. Cir. 1981) (employers should take corrective and preventive
measures under Title VII); accord, Jones v. Flagship Int’l, 793 F.2d 714, 719-720 (5th Cir. 1986) (employer should take prompt remedial
action under Title VII).

89 See Doe ex rel. Doe v. Dallas Indep. Sch. Dist., 220 F.3d 380 (5th Cir. 2000) (citing Waltman); Waltman, 875 F.2d at 479
(appropriateness of employer’s remedial action under Title VII will depend on the “severity and persistence of the harassment and the
effectiveness of any initial remedial steps”); Dornhecker v. Malibu Grand Prix Corp., 828 F.2d 307, 309-10 (5th Cir. 1987); holding that a
company’s quick decision to remove the harasser from the victim was adequate remedial action).

90 See Intlekofer v. Turnage, 973 F.2d 773, 779-780 (9th Cir. 1992)(holding that the employer’s response was insufficient and that
more severe disciplinary action was 36 necessary in situations in which counseling, separating the parties, and warnings of possible
discipline were ineffective in ending the harassing behavior).

91 Offering assistance in changing living arrangements is one of the actions required of colleges and universities by the Campus
Security Act in cases of rape and sexual assault. See 20 U.S.C. 1092(f).

92 See section on “Harassment by Other Students or Third Parties.”

93 University of California at Santa Cruz, OCR Case No. 09-93-2141 (extensive individual and group counseling); Eden Prairie Schools,
Dist. #272, OCR Case No. 05-92-1174 (counseling).
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94 Even if the harassment stops without the school’s involvement, the school may still need to take steps to prevent or deter any
future harassment — to inform the school community that harassment will not be tolerated. Wills v. Brown University, 184 F.3d 20, 28
(1st Cir. 1999) (difficult problems are posed in balancing a student’s request for anonymity or limited disclosure against the need to
prevent future harassment); Fuller v. City of Oakland, 47 F.3d 1522, 1528-29 (9th Cir. 1995) (Title VIl case).

95 34 CFR 106.8(b) and 106.71, incorporating by reference 34 CFR 100.7(e). The Title IX regulations prohibit intimidation, threats,
coercion, or discrimination against any individual for the purpose of interfering with any right or privilege secured by Title IX.

96 Tacoma School Dist. No. 10, OCR Case No. 10-94-1079 (due to the large number of students harassed by an employee, the extended
period of time over which the harassment occurred, and the failure of several of the students to report the harassment, the school
Committed as part of corrective action plan to providing training for students); Los Medanos College, OCR Case No. 09-84-2092 (as part
of corrective action plan, school

committed to providing sexual harassment seminar for campus employees); Sacramento City Unified School Dist., OCR Case No. 09-83-
1063 (same as to workshops for management and administrative personnel and in-service training for non-management personnel).
97 In addition, if information about the incident is contained in an “education record” of the student alleging the harassment, as
defined in the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. 1232g, the school should consider whether FERPA would
prohibit the school from disclosing information without the student’s consent. Id. In evaluating whether FERPA would limit disclosure,
the Department does not interpret FERPA to override any federally protected due process rights of a school employee accused of
harassment.

98 34 CFR 106.8(b). This requirement has been part of the Title IX regulations since their inception in 1975. Thus, schools have been
required to have these procedures in place since that time. At the elementary and secondary level, this responsibility generally lies 37
with the school district. At the postsecondary level, there may be a procedure for a particular campus or college or for an entire
university system.

99 Fenton Community High School Dist. #100, OCR Case 05-92-1104.

100 While a school is required to have a grievance procedure under which complaints of sex discrimination (including sexual
harassment) can be filed, the same procedure may also be used to address other forms of discrimination.

101 See generally Meritor, 477 U.S. at 72-73 (holding that “mere existence of a grievance procedure” for discrimination does not shield
an employer from a sexual harassment claim).

102 The Family Educational Rights and Privacy Act (FERPA) does not prohibit a student from learning the outcome of her complaint,
i.e., whether the complaint was found to be credible and whether harassment was found to have occurred. It is the Department’s
current position under FERPA that a school cannot release information to a complainant regarding disciplinary action imposed on a
student found guilty of harassment if that information is contained in a student’s education record unless — (1) the information
directly relates to the complainant (e.g., an order requiring the student harasser not to have contact with the complainant); or (2) the
harassment involves a crime of violence or a sex offense in a postsecondary institution. See note 97. If the alleged harasser is a
teacher, administrator, or other non-student employee, FERPA would not limit the school’s ability to inform the complainant of any
disciplinary action taken.

103 The section in the guidance on “Recipient’s Response” provides examples of reasonable and appropriate corrective action.

104 34 CFR 106.8(a).

105 Id.

106 See Meritor, 477 U.S. at 72-73.

107 University of California, Santa Cruz, OCR Case No. 09-93-2131. This is true for formal as well as informal complaints. See University
of Maine at Machias, OCR Case No. 01-94-6001 (school’s new procedures not found in violation of Title IX in part because they require
written records for informal as well as formal resolutions). These records need not be kept in a student’s or employee’s individual file,
but instead may be kept in a central confidential location.

108 For example, in Cape Cod Community College, OCR Case No. 01-93-2047, the College was found to have violated Title IX in part
because the person identified by the school as the Title IX coordinator was unfamiliar with Title IX, had no training, and did not even
realize he was the coordinator.38

109 Indeed, in University of Maine at Machias, OCR Case No. 01-94-6001, OCR found the school’s procedures to be inadequate because
only formal complaints were investigated. While a school isn’t required to have an established procedure for resolving informal
complaints, they nevertheless must be addressed in some way. However, if there are indications that the same individual may be
harassing others, then it may not be

appropriate to resolve an informal complaint without taking steps to address the entire situation.

110 Academy School Dist. No 20, OCR Case No. 08-93-1023 (school’s response determined to be insufficient in a case in which it
stopped its investigation after complaint filed with police); Mills Public School Dist., OCR Case No. 01-93-1123, (not sufficient for school
to wait until end of police investigation).

111 Cf. EEOC v. Board of Governors of State Colleges and Universities, 957 F.2d 424 (7th Cir. 1992), cert. denied, 506 U.S. 906 (1992).
112 The First Amendment applies to entities and individuals that are State actors. The receipt of Federal funds by private schools does
not directly subject those schools to the U.S. Constitution. See Rendell-Baker v. Kohn, 457 U.S. 830, 840 (1982). However, all actions
taken by OCR must comport with First Amendment principles, even in cases involving private schools that are not directly subject to
the First Amendment.

113 See, e.g., George Mason University, OCR Case No. 03-94-2086 (law professor’s use of a racially derogatory word, as part of an
instructional hypothetical regarding verbal torts, did not constitute racial harassment); Portland School Dist. 1J, OCR Case No. 10- 94-
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1117 (reading teacher’s cho ice to substitute a less offensive term for a racial slur when reading an historical novel aloud in class
constituted an academic decision on presentation of curriculum, not racial harassment).

114 See lota Xi Chapter of Sigma Chi Fraternity v. George Mason University, 993 F.2d 386 (4th Cir. 1993) (fraternity skit in which white
male student dressed as an offensive caricature of a black female constituted student expression).

115 See Florida Agricultural and Mechanical University, OCR Case No. 04-92-2054 (no discrimination in case in which campus
newspaper, which welcomed individual opinions of all sorts, printed article expressing one student’s viewpoint on white students on
campus.)

116 Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506 (1969) (neither students nor teachers shed their
constitutional rights to freedom of expression at the schoolhouse gates); Cf. Cohen v. San Bernardino Valley College, 92 F.3d 968, 972
(9th Cir. 1996) (holding that a college professor could not be punished for his longstanding teaching methods, which included discussion
of controversial subjects such as obscenity and consensual sex with children, under an unconstitutionally vague sexual harassment
policy); George Mason University, OCR Case No. 03-94-2086 (law professor’s use of a 39 racially derogatory word, as part of an
instructional hypothetical regarding verbal torts, did not constitute racial harassment.)

117 See, e.g., University of Illinois, OCR Case No. 05-94-2104 (fact that university’s use of Native American symbols was offensive to
some Native American students and employees was not dispositive, in and of itself, in assessing a racially hostile environment claim
under Title VI.)

118 See Meritor, 477 U.S. at 67 (the “mere utterance of an ethnic or racial epithet which engenders offensive feelings in an employee”
would not affect the conditions of employment to a sufficient degree to violate Title VII), quoting Henson, 682 F.2d at 904; cf. R.A.V. v.
City of St. Paul, 505 U.S. 377, 389 (1992) (citing with approval EEOC’s sexual harassment guidelines); Monteiro, 158 F.3d at 1032-34
(9th Cir. 1998) (citing with approval OCR’s racial harassment investigative guidance).

119 Compare Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986) (Court upheld discipline of high school student for making
lewd speech to student assembly, noting that “[t]he undoubted freedom to advocate unpopular and controversial issues in schools
must be balanced against the society’s countervailing interest in teaching students the boundaries of socially appropriate behavior.”),
with lota Xi, 993 F.2d 386 (holding that, notwithstanding a university’s mission to create a culturally diverse learning environment and
its substantial interest in maintaining a campus free of discrimination, it could not punish students who engaged in an offensive skit
with racist and sexist overtones).
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U.S. Department of Education
Office for Civil Rights

Dear Colleague Letter: Sexual Violence

Background, Summary, and Fast Facts
April 4, 2011

Sexual Violence Statistics and Effects

* Acts of sexual violence are vastly under-reported.’ Yet, data show that our nation’s young students suffer
from acts of sexual violence early and the likelihood that they will be assaulted by the time they graduate is
significant. For example:

* Recent data shows nearly 4,000 reported incidents of sexual battery and over 800 reported rapes
and attempted rapes occurring in our nation’s public high schools.” Indeed, by the time girls
graduate from high school, more than one in ten will have been physically forced to have sexual
intercourse in or out of school.’

* When young women get to college, nearly 20% of them will be victims of attempted or actual sexual
assault, as will about 6% of undergraduate men.*

¢ Victims of sexual assault are more likely to suffer academically and from depression, post -traumatic stress
disorder, to abuse alcohol and drugs, and to contemplate suicide.’

Why is ED Issuing the Dear Colleague letter (DCL)?

Title IX of the Education Amendments of 1972 (“Title I1X”), 20 U.S.C. Sec. 1681, et seq., prohibits discrimination on
the basis of sex in any federally funded education program or activity. ED is issuing the DCL to explain that the
requirements of Title IX cover sexual violence and to remind schoolss of their responsibilities to take immediate and
effective steps to respond to sexual violence in accordance with the requirements of Title IX. In the context of the
letter, sexual violence means physical sexual acts perpetrated against a person’s will or where a person is incapable
of giving consent. A number of acts fall into the category of sexual violence, including rape, sexual assault, sexual
battery, and sexual coercion.

1 For example, see HEATHER M. KARJANE, ET AL., SEXUAL ASSAULT ON CAMPUS: WHAT COLLEGES AND UNIVERSITIES ARE DOING ABOUT IT 3
(Nat’l. Institute of Justice, Dec. 2005).

2 SIMONE ROBERS, ET AL., INDICATORS OF SCHOOL CRIME AND SAFETY 104 (U.S. Dep’t of Education & U.S. Dep’t of Justice, Nov. 2010),
available at http://nces.ed.gov/pubs2011/2011002.pdf.

3 EATON, D. K., KANN, L., KINCHEN, S., SHANKLIN, S., ROSS, J., HAWKINS, J., ET AL., YOUTH RISK BEHAVIOR SURVEILLANCE-UNITED STATES
2009, Morbidity and Mortality Weekly Report.

4 CHRISTOPHER P. KREBS ET AL., THE CAMPUS SEXUAL ASSAULT STUDY FINAL REPORT xiii, 5-5 (Nat’l. Criminal Justice Reference Service, Oct.
2007), available at http://www.ncjrs.gov/pdffiles1/nij/grants/221153.pdf.

5 For example, see WORLD HEALTH ORGANIZATION, WORLD REPORT ON VIOLENCE AND HEALTH 162-164 (Etienne G. Krug, et al. eds., 2002),
available at http://whglibdoc.who.int/publications/2002/9241545615 eng.pdf; CENTERS FOR DISEASE CONTROL, UNDERSTANDING SEXUAL
VIOLENCE: FACT SHEET 1 (2011), available at http://www.cdc.gov/violenceprevention/pdf/SV_factsheet 2011-a.pdf.

6 “Schools” includes all recipients of federal funding and includes school districts, colleges, and universities.

What does the DCL do?
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* Provides guidance on the unique concerns that arise in sexual violence cases, such as the role of criminal
investigations and a school’s independent responsibility to investigate and address sexual violence.

* Provides guidance and examples about key Title IX requirements and how they relate to sexual violence, such
as the requirements to publish a policy against sex discrimination, designate a Title IX coordinator, and
adopt and publish grievance procedures.

» Discusses proactive efforts schools can take to prevent sexual violence.

* Discusses the interplay between Title IX, FERPA, and the Clery Act’ as it relates to a complainant’s right to
know the outcome of his or her complaint, including relevant sanctions facing the perpetrator.

* Provides examples of remedies and enforcement strategies that schools and the Office for Civil Rights (OCR)
may use to respond to sexual violence.

What are a school’s obligations under Title IX regarding sexual violence?

® Once a school knows or reasonably should know of possible sexual violence, it must take immediate and
appropriate action to investigate or otherwise determine what occurred.

¢ If sexual violence has occurred, a school must take prompt and effective steps to end the sexual violence,
prevent its recurrence, and address its effects, whether or not the sexual violence is the subject of a criminal
investigation.

¢ A school must take steps to protect the complainant as necessary, including interim steps taken prior to the
final outcome of the investigation.

¢ A school must provide a grievance procedure for students to file complaints of sex discrimination, including
complaints of sexual violence. These procedures must use the preponderance of the evidence standard to
resolve complaints of sex discrimination.

¢ A school must notify both parties of the outcome of the complaint.

How can | get help from OCR?

OCR offers technical assistance to help schools achieve voluntary compliance with the civil rights laws it enforces
and works with schools to develop approaches to preventing and addressing discrimination. A school should contact
the OCR enforcement office serving its jurisdiction for technical assistance. For contact information, please visit ED’s
website at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.

A complaint of discrimination can be filed by anyone who believes that a school that receives Federal financial
assistance has discriminated against someone on the basis of race, color, national origin, sex, disability, or age. The
person or organization filing the complaint need not be a victim of the alleged discrimination, but may complain on
behalf of another person or group. For information on how to file a complaint with OCR, visit
http://www?2.ed.gov/about/offices/list/ ocr/complaintintro.html or contact OCR’s Customer Service Team at 1-800-
421-3481.

7 The Family Educational Rights and Privacy Act is at 20 U.S.C. Sec. 1232g, and the Jeanne Clery Disclosure of Campus Security and Campus
Crime Statistics Act is at 20 U.S.C. Sec. 1092(f).
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

Questions and Answers on Title IX and Sexual Violence'

Title IX of the Education Amendments of 1972 (“Title IX”)’ is a federal civil rights law that prohibits
discrimination on the basis of sex in federally funded education programs and activities. All public and
private elementary and secondary schools, school districts, colleges, and universities receiving any

federal financial assistance (hereinafter “schools”, “recipients”, or “recipient institutions”) must comply
with Title IX.?

On April 4, 2011, the Office for Civil Rights (OCR) in the U.S. Department of Education issued a Dear
Colleague Letter on student-on-student sexual harassment and sexual violence (“DCL”).* The DCL
explains a school’s responsibility to respond promptly and effectively to sexual violence against students
in accordance with the requirements of Title IX.” Specifically, the DCL:

. Provides guidance on the unique concerns that arise in sexual violence cases, such as a
school’s independent responsibility under Title IX to investigate (apart from any separate criminal
investigation by local police) and address sexual violence.

' The Department has determined that this document is a “significant guidance document” under the Office of Management and Budget’s
Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007), available at
www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507_good_guidance.pdf. The Office for Civil Rights (OCR) issues this and
other policy guidance to provide recipients with information to assist them in meeting their obligations, and to provide members of the
public with information about their rights, under the civil rights laws and implementing regulations that we enforce. OCR’s legal authority is
based on those laws and regulations. This guidance does not add requirements to applicable law, but provides information and examples to
inform recipients about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested in
commenting on this guidance, please send an e-mail with your comments to OCR@ed.gov, or write to the following address: Office for Civil
Rights, U.S. Department of Education, 400 Maryland Avenue, SW, Washington, D.C. 20202.
220 U.5.C. § 1681 et seq.

3Throughout this document the term “schools” refers to recipients of federal financial assistance that operate educational

programs or activities. For Title IX purposes, at the elementary and secondary school level, the recipient
generally is the school district; and at the postsecondary level, the recipient is the individual institution of higher education. An educational
institution that is controlled by a religious organization is exempt from Title IX to the extent that the law’s requirements conflict with the
organization’s religious tenets. 20 U.S.C. § 1681(a)(3); 34 C.F.R. § 106.12(a). For application of this provision to a specific institution, please
contact the appropriate OCR regional office.

* Available athttp://www.ed.gov/ocr/letters/colleague-201104.html.
5AIthough this document and the DCL focus on sexual violence, the legal principles generally also apply to other forms of
sexual harassment.
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Provides guidance and examples about key Title IX requirements and how they relate to
sexual violence, such as the requirements to publish a policy against sex discrimination,
designate a Title IX coordinator, and adopt and publish grievance procedures.

J Discusses proactive efforts schools can take to prevent sexual violence.

J Discusses the interplay between Title IX, the Family Educational Rights and Privacy Act
(“FERPA”),® and the Jeanne Clery Disclosure of Campus Security and Campus Crime Statistics Act
(“Clery Act”)’ as it relates to a complainant’s right to know the outcome of his or her complaint,
including relevant sanctions imposed on the perpetrator.

Provides examples of remedies and enforcement strategies that schools and OCR may use to
respond to sexual violence.

The DCL supplements OCR’s Revised Sexual Harassment Guidance: Harassment of Students by School
Employees, Other Students, or Third Parties, issued in 2001 (2001 Guidance).® The 2001 Guidance
discusses in detail the Title IX requirements related to sexual harassment of students by school
employees, other students, or third parties. The DCL and the 2001 Guidance remain in full force and
we recommend reading these Questions and Answers in conjunction with these documents.

In responding to requests for technical assistance, OCR has determined that elementary and secondary
schools and postsecondary institutions would benefit from additional guidance concerning their
obligations under Title IX to address sexual violence as a form of sexual harassment. The following
questions and answers further clarify the legal requirements and guidance articulated in the DCL and
the 2001 Guidance and include examples of proactive efforts schools can take to prevent sexual
violence and remedies schools may use to end such conduct, prevent its recurrence, and address its
effects. In order to gain a complete understanding of these legal requirements and recommendations,
this document should be read in full.

Authorized by

/s/

Catherine E. Lhamon April 29, 2014
Assistant Secretary for Civil Rights

6 20 U.S.C. §1232g; 34 C.F.R. Part 99.
720 U.5.C. §1092(f).
8 Availableat http://www.ed.gov/ocr/docs/shguide.html.
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Notice of Language Assistance
Questions and Answers on Title IX and Sexual Violence

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge, request
language assistance services for this Department information by calling 1-800-USA-LEARN
(1-800-872-5327) (TTY: 1-800-877-8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el idioma
inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion llamando al 1-800-
USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo electronico a:
Ed.Language.Assistance@ed.gov.

HEEBEREN B R AT HELD: MRELE é‘i% REFEARIEARE, EULUERESHARIZ
HAEERRT, ECEEBEHER, SLEEHURBEYATRERE. WREETELSH

OESEZMBHGFREN, BFHE 1-800-USA-LEARN (1-800-872-5327) (B=EEFE N L LR -
1-800-877-8339),8% & #B: Ed.Language.Assistance@ed.gov. .

Thoéng bao danh cho nhirng ngudicé kha ning Anh ngir han ché: Neuquy vi p ntron viéc iéu An n
tiquvece teyeucaucacdc vu 6trgnonnirc ocactintcc dn cocoén cun.Cacdc vy o trg
n onnu’nydeumlenp I. uqu v muonb1 ttémciti tvé cac

dc vupiéndc ytén dc,xinvuilon 0isb 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-
877-8339), ocemail: Ed.Language.Assistance@ed.gov.

A DI=SKE st 3
A N /\-I IAE RF

AASt 320 2ot 32, M3 S 1-800-USA-LEARN (1-800- 872-5327) £ = &
= OHO|9 HSHH S 1-800-877-8339 £ = O| Ml Y =2 Ed.Language.Assistance@ed.gov @ 2 HEFGHA| D]
HE 2 LI CF.

1: SO E Oloiot= O OﬁE‘JEOI AU B2, WsS2 2 ME 0 LBl CHat
Hotd = USLICL OlHE A X & MHIAE 222 M2ELICH S20IL o

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung kailangan
ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o pagsasalin, mangyari
lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o mag-email sa:
Ed.Language.Assistance@ed.gov.

YBeaoMieHue 1J1s1 JHI ¢ OTPAHMYEHHBIM 3HAHHEM aHIVIMHCKOro si3bika: Eciy BbI HCHIBITBIBAETE TPYJHOCTH
B IOHWMaHHUH aHTJIUICKOTO SA3bIKa, BBl MOXKETE MOMIPOCUTH, YTOOBI BaM IPE0CTaBIIIN IIEpeBOl HHPOpManuHy,
KoTopyio Munuctepctso O6pazoBaHus JOBOIUT 10 BCCOOIIETO CBEACHUS. DTOT IEPEBO] MPEIOCTABISETCS
6ecrratHo. Ecnii BB XOTHTE TOTy4IHTh O60see noapoOHy0 HH(POPMAIHIO 00 yCIIyrax yCTHOTO M MUCHMEHHOTO
nepeBoaa, 38oHMTE 10 Tenedony 1-800-USA-LEARN (1-800-872- 5327) (ciyx6a st cnabocasimmaniux: 1-800-
877-8339), wnm oTnpaBbTe coobmenue mo aapecy: Ed.Language.Assistance@ed.gov.
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A. A School’s Obligation to Respond to Sexual Violence

A-1. What is sexual violence?

Answer: Sexual violence, as that term is used in this document and prior OCR guidance, refers to physical sexual acts
perpetrated against a person’s will or where a person is incapable of giving consent (e.g., due to the student’s age or use of
drugs or alcohol, or because an intellectual or other disability prevents the student from having the capacity to give consent).
A number of different acts fall into the category of sexual violence, including rape, sexual assault, sexual battery, sexual abuse,
and sexual coercion. Sexual violence can be carried out by school employees, other students, or third parties. All such acts of
sexual violence are forms of sex discrimination prohibited by Title IX.

A-2. How does Title IX apply to student-on-student sexual violence?

Answer: Under Title IX, federally funded schools must ensure that students of all ages are not denied or limited in their ability
to participate in or benefit from the school’s educational programs or activities on the basis of sex. A school violates a
student’s rights under Title IX regarding student-on-student sexual violence when the following conditions are met: (1) the
alleged conduct is sufficiently serious to limit or deny a student’s ability to participate in or benefit from the school’s
educational program, i.e. creates a hostile environment; and (2) the school, upon notice, fails to take prompt and effective
steps reasonably calculated to end the sexual violence, eliminate the hostile environment,prevent its recurrence, and, as

appropriate, remedy its effects.’

A-3. How does OCR determine if a hostile environment has been created?

Answer: As discussed more fully in OCR’s 2001 Guidance, OCR considers a variety of related factors to determine if a hostile
environment has been created; and also considers the conduct in question from both a subjective and an objective
perspective. Specifically, OCR’s standards require that the conduct be evaluated from the perspective of a reasonable person in
the alleged victim’s position, considering all the circumstances. The more severe the conduct, the less need there is to show a
repetitive series of incidents to prove a hostile environment, particularly if the conduct is physical. Indeed, a single or isolated
incident of sexual violence may create a hostile environment.

° This is the standard for administrative enforcement of Title IX and in court cases where plaintiffs are seeking injunctive relief. See
2001 Guidance at ii-v, 12-13. The standard in private lawsuits for monetary damages is actual knowledge and deliberate
indifference. See Davis v. Monroe Cnty Bd. of Educ., 526 U.S. 629, 643 (1999).
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A-4. When does OCR consider a school to have notice of student-on-student sexual violence?

Answer: OCR deems a school to have notice of student-on-student sexual violence if a responsible employee knew,
or in the exercise of reasonable care should have known, about the sexual violence. See question D-2 regarding who
is a responsible employee.

A school can receive notice of sexual violence in many different ways. Some examples of notice include: a student may
have filed a grievance with or otherwise informed the school’s Title IX coordinator; a student, parent, friend, or other
individual may have reported an incident to a teacher, principal, campus law enforcement, staff in the office of student
affairs, or other responsible employee; or a teacher or dean may have witnessed the sexual violence.

The school may also receive notice about sexual violence in an indirect manner, from sources such as a member of the
local community, social networking sites, or the media. In some situations, if the school knows of incidents of sexual
violence, the exercise of reasonable care should trigger an investigation that would lead to the discovery of additional
incidents. For example, if school officials receive a credible report that a student has perpetrated several acts of sexual
violence against different students, that pattern of conduct should trigger an inquiry as to whether other students have
been subjected to sexual violence by that student. In other cases, the pervasiveness of the sexual violence may be
widespread, openly practiced, or well-known among students or employees. In those cases, OCR may conclude that the
school should have known of the hostile environment. In other words, if the school would have found out about the
sexual violence had it made a proper inquiry, knowledge of the sexual violence will be imputed to the school even if the
school failed to make an inquiry. A school’s failure to take prompt and effective corrective action in such cases (as
described in questions G-1 to G-3 and H-1 to H-3) would violate Title IX even if the student did not use the school’s

grievance procedures or otherwise inform the school of the sexual violence.

A-5. What are a school’s basic responsibilities to address student-on-student sexual
violence?

Answer: When a school knows or reasonably should know of possible sexual violence, it must take immediate and
appropriate steps to investigate or otherwise determine what occurred (subject to the confidentiality provisions
discussed in Section E). If an investigation reveals that sexual violence created a hostile environment, the school must
then take prompt and effective steps reasonably calculated to end the sexual violence, eliminate the hostile
environment, prevent its recurrence, and, as appropriate, remedy its effects. But a school should not wait to take steps
to protect its students until students have already been deprived of educational opportunities.

Title IX requires a school to protect the complainant and ensure his or her safety as necessary, including taking interim

steps before the final outcome of any investigation.10 The school should take these steps promptly once it has notice of a
sexual violence allegation and should provide the complainant with periodic updates on the status of the investigation. If
the school determines that the sexual violence occurred, the school must continue to take these steps to protect the
complainant and ensure his or her safety, as necessary. The school should also ensure that the complainant is aware of
any available resources, such as victim advocacy, housing assistance, academic support, counseling, disability services,
health and mental health services, and legal assistance, and the right to report a crime to campus or local law
enforcement. For additional information on interim measures, see questions G-1 to G-3.

If a school delays responding to allegations of sexual violence or responds inappropriately, the school’s own inaction
may subject the student to a hostile environment. If it does, the school will also be required to remedy the effects of the
sexual violence that could reasonably have been prevented had the school responded promptly and appropriately. For
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example, if a school’s ignoring of a student’s complaints of sexual assault by a fellow student results in the complaining
student having to remain in classes with the other student for several weeks and the complaining student’s grades suffer
because he or she was unable to concentrate in these classes, the school may need to permit the complaining student to
retake the classes without an academic or financial penalty (in addition to any other remedies) in order to address the
effects of the sexual violence.

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of children?

Answer: Yes. Although this document and the DCL focus on student-on-student sexual violence, Title IX also protects
students from other forms of sexual harassment (including sexual violence and sexual abuse), such as sexual harassment
carried out by school employees. Sexual harassment by school employees can include unwelcome sexual advances;
requests for sexual favors; and other verbal, nonverbal, or physical conduct of a sexual nature, including but not limited
to sexual activity. Title IX’s prohibition against sexual harassment generally does not extend to legitimate nonsexual
touching or other nonsexual conduct. But in some circumstances, nonsexual conduct may take on sexual connotations
and rise to the level of sexual harassment. For example, a teacher repeatedly hugging and putting his or her arms around
students under inappropriate circumstances could create a hostile environment. Early signs of inappropriate behavior
with a child can be the key to identifying and preventing sexual abuse by school personnel.

A school’s Title IX obligations regarding sexual harassment by employees can, in some instances, be greater than those
described in this document and the DCL. Recipients should refer to OCR’s 2001 Guidance for further information about
Title IX obligations regarding harassment of students by school employees. In addition, many state and local laws have
mandatory reporting requirements for schools working with minors. Recipients should be careful to satisfy their state
and local legal obligations in addition to their Title IX obligations, including training to ensure that school employees are
aware of their obligations under such state and local laws and the consequences for failing to satisfy those obligations.

With respect to sexual activity in particular, OCR will always view as unwelcome and nonconsensual sexual activity
between an adult school employee and an elementary school student or any student below the legal age of consent in
his or her state. In cases involving a student who meets the legal age of consent in his or her state, there will still be a
strong presumption that sexual activity between an adult school employee and a student is unwelcome and
nonconsensual. When a school is on notice that a school employee has sexually harassed a student, it is responsible for
taking prompt and effective steps reasonably calculated to end the sexual harassment, eliminate the hostile
environment, prevent its recurrence, and remedy its effects. Indeed, even if a school was not on notice, the school is
nonetheless responsible for remedying any effects of the sexual harassment on the student, as well as for ending the
sexual harassment and preventing its recurrence, when the employee engaged in the sexual activity in the context of
the employee’s provision of aid, benefits, or services to students (e.g., teaching, counseling, supervising, advising, or
transporting students).

8 Throughout this document, unless otherwise noted, the term “complainant” refers to the student who allegedly
experienced the sexual violence.

A school should take steps to protect its students from sexual abuse by its employees. It is therefore imperative for a
school to develop policies prohibiting inappropriate conduct by school personnel and procedures for identifying and

responding to such conduct. For example, this could include implementing codes of conduct, which might address
\

what is commonly known as grooming — a desensitization strategy common in adult educator sexual misconduct. Such
policies and procedures can ensure that students, parents, and school personnel have clear guidelines on what are
appropriate and inappropriate interactions between adults and students in a school setting or in school-sponsored
activities. Additionally, a school should provide training for administrators, teachers, staff, parents, and age-appropriate
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classroom information for students to ensure that everyone understands what types of conduct are prohibited and knows

.oon
how to respond when problems arise.

B. Students Protected by Title IX

B-1. Does Title IX protect all students from sexual violence?

Answer: Yes. Title IX protects all students at recipient institutions from sex discrimination, including sexual violence. Any
student can experience sexual violence: from elementary to professional school students; male and female students; straight,
gay, lesbian, bisexual and transgender students; part-time and full-time students; students with and without disabilities; and
students of different races and national origins.

B-2. How should a school handle sexual violence complaints in which the complainant and the alleged
perpetrator are members of the same sex?

Answer: A school’s obligation to respond appropriately to sexual violence complaints is the same irrespective of the sex or
sexes of the parties involved. Title IX protects all students from sexual violence, regardless of the sex of the alleged
perpetrator or complainant, including when they are members of the same sex. A school must investigate and resolve
allegations of sexual violence involving parties of the same sex using the same procedures and standards that it uses in all
complaints involving sexual violence.

Title IX’s sex discrimination prohibition extends to claims of discrimination based on gender identity or failure to conform to
stereotypical notions of masculinity or femininity and OCR accepts such complaints for investigation. Similarly, the actual or
perceived sexual orientation or gender identity of the parties does not change a school’s obligations. Indeed, lesbian, gay,
bisexual, and transgender (LGBT) youth report high rates of sexual harassment and sexual violence. A school should
investigate and resolve allegations of sexual violence regarding LGBT students using the same procedures and standards that
it uses in all complaints involving sexual violence. The fact that incidents of sexual violence may be accompanied by anti-gay
comments or be partly based on a student’s actual or perceived sexual orientation does not relieve a school of its obligation
under Title IX to investigate and remedy those instances of sexual violence.

° For additional informational on training please see the Department of Education’s Resource and Emergency Management
for Schools Technical Assistance Center — Adult Sexual Misconduct in Schools: Prevention and Management Training, available
at http://rems.ed.gov/Docs/ASM_Marketing Flyer.pdf.

If a school’s policies related to sexual violence include examples of particular types of conduct that violate the school’s
prohibition on sexual violence, the school should consider including examples of same-sex conduct. In addition, a school should
ensure that staff are capable of providing culturally competent counseling to all complainants. Thus, a school should ensure
that its counselors and other staff who are responsible for receiving and responding to complaints of sexual violence, including
investigators and hearing board members, receive appropriate training about working with LGBT and gender- nonconforming
students and same-sex sexual violence. See questions J-1 to J-4 for additional information regarding training.

Gay-straight alliances and similar student-initiated groups can also play an important role in creating safer school
environments for LGBT students. On June 14, 2011, the Department issued guidance about the rights of student-
initiated groups in public secondary schools under the Equal Access Act. That guidance is available at
http://www2.ed.gov/policy/elsec/guid/secletter/110607.html.
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B-3. What issues may arise with respect to students with disabilities who experience sexual violence?
Answer: When students with disabilities experience sexual violence, federal civil rights laws other than Title IX may also be

relevant to a school’s responsibility to investigate and address such incidents."” Certain students require additional assistance
and support. For example, students with intellectual disabilities may need additional help in learning about sexual violence,
including a school’s sexual violence education and prevention programs, what constitutes sexual violence and how students
can report incidents of sexual violence. In addition, students with disabilities who experience sexual violence may require
additional services and supports, including psychological services and counseling services. Postsecondary students who need

these additional services and supports can seek assistance from the institution’s disability resource office.

A student who has not been previously determined to have a disability may, as a result of experiencing sexual
violence, develop a mental health-related disability that could cause the student to need special education and related
services. At the elementary and secondary education level, this may trigger a school’s child find obligations under IDEA
and the evaluation and placement requirements under Section 504, which together require a school to evaluate a
student suspected of having a disability to determine if he or she has a disability that requires special education or

. . 13
related aids and services.

%0¢R enforces two civil rights laws that prohibit disability discrimination. Section 504 of the Rehabilitation Act of 1973 (Section
504) prohibits disability discrimination by public or private entities that receive federal financial assistance, and Title Il of the
American with Disabilities Act of 1990 (Title Il) prohibits disability discrimination by all state and local public entities, regardless of
whether they receive federal funding. See 29 U.S.C. § 794 and 34 C.F.R. part 104; 42 U.S.C. § 12131 et seq. and 28 C.F.R. part 35.
OCR and the U.S. Department of Justice (DOJ) share the responsibility of enforcing Title Il in the educational context. The
Department of Education’s Office of Special Education Programs in the Office of Special Education and Rehabilitative Services
administers Part B of the Individuals with Disabilities Education Act (IDEA). 20 U.S.C. 1400 et seq. and 34 C.F.R. part 300. IDEA
provides financial assistance to states, and through them to local educational agencies, to assist in providing special education and
related services to eligible children with disabilities ages three through twenty-one, inclusive.

B See 34 C.F.R. §§300.8;300.111; 300.201; 300.300-300.311 (IDEA); 34 C.F.R. §§ 104.3(j) and 104.35 (Section 504). Schools must comply with
applicable consent requirements with respect to evaluations. See 34 C.F.R. § 300.300.
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A school must also ensure that any school reporting forms, information, or training about sexual violence be provided in a
manner that is accessible to students and employees with disabilities, for example, by providing electronically-accessible
versions of paper forms to individuals with print disabilities, or by providing a sign language interpreter to a deaf individual
attending a training. See question J-4 for more detailed information on student training.

B-4. What issues arise with respect to international students and undocumented students who
experience sexual violence?

Answer: Title IX protects all students at recipient institutions in the United States regardless of national origin, immigration

status, or citizenship status.™* A school should ensure that all students regardless of their immigration status, including
undocumented students and international students, are aware of their rights under Title IX. A school must also ensure that any
school reporting forms, information, or training about sexual violence be provided in a manner accessible to students who are
English language learners. OCR recommends that a school coordinate with its international office and its undocumented
student program coordinator, if applicable, to help communicate information about Title IX in languages that are accessible to
these groups of students. OCR also encourages schools to provide foreign national complainants with information about the U
nonimmigrant status and the T nonimmigrant status. The U nonimmigrant status is set aside for victims of certain crimes who
have suffered substantial mental or physical abuse as a result of the crime and are helpful to law enforcement agency in the

investigation or prosecution of the qualifying criminal activity.15 The T nonimmigrant status is available for victims of severe
forms of human trafficking who generally comply with a law enforcement agency in the investigation or prosecution of the
human trafficking and who would suffer extreme hardship involving unusual and severe harm if they were removed from the

United States.16

A school should be mindful that unique issues may arise when a foreign student on a student visa experiences sexual violence.
For example, certain student visas require the student to maintain a full-time course load (generally at least 12 academic credit
hours per term), but a student may need to take a reduced course load while recovering from the immediate effects of the
sexual violence. OCR recommends that a school take steps to ensure that international students on student visas understand
that they must typically seek prior approval of the designated school official (DSO) for student visas to drop below a full-time
course load. A school may also want to encourage its employees involved in handling sexual violence complaints and
counseling students who have experienced sexual violence to approach the DSO on the student’s behalf if the student wishes
to drop below a full-time course load. OCR recommends that a school take steps to ensure that its employees who work with
international students, including the school’s DSO, are trained on the school’s sexual violence policies and that employees
involved in handling sexual violence complaints and counseling students who have experienced sexual violence are aware of
the special issues that international students may encounter. See questions J-1 to J-4 for additional information regarding
training.

¥ OCR enforces Title VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal financial assistance on the
basis of race, color, or national origin. 42 U.S.C. § 2000d.

> Eor more information on the U nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human- trafficking-other-
crimes/victims-criminal-activity-u-nonimmigrant-status/questions-answers-victims-criminal- activity-u-nonimmigrant-status.

'8 Eor more information on the T nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human-
trafficking-other-crimes/victims-human-trafficking-t-nonimmigrant-status.
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A school should also be aware that threatening students with deportation or invoking a student’s immigration status in an
attempt to intimidate or deter a student from filing a Title IX complaint would violate Title IX’s protections against retaliation.
For more information on retaliation see question K-1.

B-5. How should a school respond to sexual violence when the alleged perpetrator is not affiliated
with the school?

Answer: The appropriate response will differ depending on the level of control the school has over the alleged perpetrator.
For example, if an athlete or band member from a visiting school sexually assaults a student at the home school, the home
school may not be able to discipline or take other direct action against the visiting athlete or band member. However (and
subject to the confidentiality provisions discussed in Section E), it should conduct an inquiry into what occurred and should
report the incident to the visiting school and encourage the visiting school to take appropriate action to prevent further sexual
violence. The home school should also notify the student of any right to file a complaint with the alleged perpetrator’s school
or local law enforcement. The home school may also decide not to invite the visiting school back to its campus.

Even though a school’s ability to take direct action against a particular perpetrator may be limited, the school must still take
steps to provide appropriate remedies for the complainant and, where appropriate, the broader school population. This may
include providing support services for the complainant, and issuing new policy statements making it clear that the school does
not tolerate sexual violence and will respond to any reports about such incidents. For additional information on interim
measures see questions G-1 to G-3.
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C. Title IX Procedural Requirements

Overview

C-1. What procedures must a school have in place to prevent sexual violence and resolve
complaints?

Answer: The Title IX regulations outline three key procedural requirements. Each school must:

(1) disseminate a notice of nondiscrimination (see question C-2);17

(2) designate at least one employee to coordinate its efforts to comply with and carry out its responsibilities under Title IX
(see questions C-3 to C-4);18 and

(3) adopt and publish grievance procedures providing for the prompt and equitable resolution of student and employee sex
discrimination complaints (see questions C-5 to C-6).19

These requirements apply to all forms of sex discrimination and are particularly important for preventing and effectively
responding to sexual violence.

Procedural requirements under other federal laws may also apply to complaints of sexual violence, including the requirements

of the Clery Act.”® For additional information about the procedural requirements in the Clery Act, please see
http://www2.ed.gov/admins/lead/safety/campus.html.

7 34 CF.R. §106.9.
'8 1d. § 106.8(a).

' 1d. § 106.8(b).
20 Al postsecondary institutions participating in the Higher Education Act’s Title IV student financial assistance programs must comply with the
Clery Act
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Notice of Nondiscrimination

C-2. What information must be included in a school’s notice of nondiscrimination?

Answer: The notice of nondiscrimination must state that the school does not discriminate on the basis of sex in its education
programs and activities, and that it is required by Title IX not to discriminate in such a manner. The notice must state that
guestions regarding Title IX may be referred to the school’s Title IX coordinator or to OCR. The school must notify all of its
students and employees of the name or title, office address, telephone number, and email address of the school’s designated

Title IX coordinator.21

Title IX Coordinator

C-3. What are a Title IX coordinator’s responsibilities?

Answer: A Title IX coordinator’s core responsibilities include overseeing the school’s response to Title IX reports and
complaints and identifying and addressing any patterns or systemic problems revealed by such reports and complaints. This
means that the Title IX coordinator must have knowledge of the requirements of Title IX, of the school’s own policies and
procedures on sex discrimination, and of all complaints raising Title IX issues throughout the school. To accomplish this,
subject to the exemption for school counseling employees discussed in question E-3, the Title IX coordinator must be
informed of all reports and complaints raising Title IX issues, even if the report or complaint was initially filed with another
individual or office or if the investigation will be conducted by another individual or office. The school should ensure that the
Title IX coordinator is given the training, authority, and visibility necessary to fulfill these responsibilities.

Because the Title IX coordinator must have knowledge of all Title IX reports and complaints at the school, this individual
(when properly trained) is generally in the best position to evaluate a student’s request for confidentiality in the context of
the school’s responsibility to provide a safe and nondiscriminatory environment for all students. A school may determine,
however, that another individual should perform this role. For additional information on confidentiality requests, see
questions E-1 to E-4. If a school relies in part on its disciplinary procedures to meet its Title IX obligations, the Title IX
coordinator should review the disciplinary procedures to ensure that the procedures comply with the prompt and equitable
requirements of Title IX as discussed in question C-5.

In addition to these core responsibilities, a school may decide to give its Title IX coordinator additional responsibilities, such as:
providing training to students, faculty, and staff on Title IX issues; conducting Title IX investigations, including investigating facts
relevant to a complaint, and determining appropriate sanctions against the perpetrator and remedies for the complainant;
determining appropriate interim measures for a complainant upon learning of a report or complaint of sexual violence; and
ensuring that appropriate policies and procedures are in place for working with local law enforcement and coordinating
services with local victim advocacy organizations and service providers, including rape crisis centers. A school must ensure that
its Title IX coordinator is appropriately trained in all areas over which he or she has responsibility. The Title IX coordinator or
designee should also be available to meet with students as needed.

21 For more information on notices of nondiscrimination, please see OCR’s Notice of Nondiscrimination (August 2010), available at
http://www.ed.gov/ocr/docs/nondisc.pdf.
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If a school designates more than one Title IX coordinator, the school’s notice of nondiscrimination and Title IX grievance
procedures should describe each coordinator’s responsibilities, and one coordinator should be designated as having ultimate

oversight responsibility.

C-4. Are there any employees who should not serve as the Title IX coordinator?

Answer: Title IX does not categorically preclude particular employees from serving as Title IX coordinators. However, Title IX
coordinators should not have other job responsibilities that may create a conflict of interest. Because some complaints may
raise issues as to whether or how well the school has met its Title IX obligations, designating the same employee to serve both
as the Title IX coordinator and the general counsel (which could include representing the school in legal claims alleging Title IX
violations) poses a serious risk of a conflict of interest. Other employees whose job responsibilities may conflict with a Title IX
coordinator’s responsibilities include Directors of Athletics, Deans of Students, and any employee who serves on the
judicial/hearing board or to whom an appeal might be made. Designating a full-time Title IX coordinator will minimize the risk

of a conflict of interest.

Grievance Procedures

C-5. Under Title IX, what elements should be included in a school’s procedures for
responding to complaints of sexual violence?

Answer: Title IX requires that a school adopt and publish grievance procedures providing for prompt and equitable resolution
of student and employee complaints of sex discrimination, including sexual violence. In evaluating whether a school’s
grievance procedures satisfy this requirement, OCR will review all aspects of a school’s policies and practices, including the
following elements that are critical to achieve compliance with Title IX:

(1) notice to students, parents of elementary and secondary students, and employees of the grievance

procedures, including where complaints may be filed;

(2) application of the grievance procedures to complaints filed by students or on their behalf alleging sexual

violence carried out by employees, other students, or third parties;

(3) provisions for adequate, reliable, and impartial investigation of complaints, including the opportunity for
both the complainant and alleged perpetrator to present witnesses and evidence;

(4) designated and reasonably prompt time frames for the major stages of the complaint process (see
guestion F-8);

(5) written notice to the complainant and alleged perpetrator of the outcome of the complaint (see question H-
3); and

(6) assurance that the school will take steps to prevent recurrence of any sexual violence and remedy
discriminatory effects on the complainant and others, if appropriate.

To ensure that students and employees have a clear understanding of what constitutes sexual violence, the potential
consequences for such conduct, and how the school processes complaints, a school’s Title IX grievance procedures should also
explicitly include the following in writing, some of which themselves are mandatory obligations under Title IX:
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(1) a statement of the school’s jurisdiction over Title IX complaints;

(2) adequate definitions of sexual harassment (which includes sexual violence) and an explanation as to when
such conduct creates a hostile environment;

(3) reporting policies and protocols, including provisions for confidential reporting;

(4) identification of the employee or employees responsible for evaluating requests for confidentiality;

(5) notice that Title IX prohibits retaliation;

(6) notice of a student’s right to file a criminal complaint and a Title IX complaint simultaneously;

(7) notice of available interim measures that may be taken to protect the student in the educational setting;
(8) the evidentiary standard that must be used (preponderance of the evidence) (i.e., more likely than not that

sexual violence occurred) in resolving a complaint;

9) notice of potential remedies for students;
(10) notice of potential sanctions against perpetrators; and
(11) sources of counseling, advocacy, and support.

For more information on interim measures, see questions G-1 to G-3.

The rights established under Title IX must be interpreted consistently with any federally guaranteed due process rights.
Procedures that ensure the Title IX rights of the complainant, while at the same time according any federally guaranteed due
process to both parties involved, will lead to sound and supportable decisions. Of course, a school should ensure that steps to
accord any due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant.

A school’s procedures and practices will vary in detail, specificity, and components, reflecting differences in the age of its
students, school size and administrative structure, state or local legal requirements (e.g., mandatory reporting requirements
for schools working with minors), and what it has learned from past experiences.

C-6. Is a school required to use separate grievance procedures for sexual violence complaints?

Answer: No. Under Title IX, a school may use student disciplinary procedures, general Title IX grievance procedures, sexual
harassment procedures, or separate procedures to resolve sexual violence complaints. However, any procedures used for
sexual violence complaints, including disciplinary procedures, must meet the Title IX requirement of affording a complainant a
prompt and equitable resolution (as discussed in question C-5), including applying the preponderance of the evidence standard
of review. As discussed in question C-3, the Title IX coordinator should review any process used to resolve complaints of sexual
violence to ensure it complies with requirements for prompt and equitable resolution of these complaints. When using
disciplinary procedures, which are often focused on the alleged perpetrator and can take considerable time, a school should
be mindful of its obligation to provide interim measures to protect the complainant in the educational setting. For more
information on timeframes and interim measures, see questions F-8 and G-1 to G-3.
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D. Responsible Employees and Reporting’

D-1. Which school employees are obligated to report incidents of possible sexual violence to school
officials?

Answer: Under Title IX, whether an individual is obligated to report incidents of alleged sexual violence generally depends on
whether the individual is a responsible employee of the school. A responsible employee must report incidents of sexual
violence to the Title IX coordinator or other appropriate school designee, subject to the exemption for school counseling
employees discussed in question E-3. This is because, as discussed in question A-4, a school is obligated to address sexual
violence about which a responsible employee knew or should have known. As explained in question C-3, the Title IX
coordinator must be informed of all reports and complaints raising Title IX issues, even if the report or complaint was initially
filed with another individual or office, subject to the exemption for school counseling employees discussed in question E-3.

D-2. Who is a “responsible employee”?
Answer: According to OCR’s 2001 Guidance, a responsible employee includes any employee: who has the authority to take
action to redress sexual violence; who has been given the duty of reporting incidents of sexual violence or any other
misconduct by students to the Title IX coordinator or other appropriate school designee; or whom a student could reasonably

believe has this authority or duty.23

A school must make clear to all of its employees and students which staff members are responsible employees so that students
can make informed decisions about whether to disclose information to those employees. A school must also inform all
employees of their own reporting responsibilities and the importance of informing complainants of: the reporting obligations of
responsible employees; complainants’ option to request confidentiality and available confidential advocacy, counseling, or
other support services; and complainants’ right to file a Title IX complaint with the school and to report a crime to campus or
local law enforcement.

2 This document addresses only Title IX’s reporting requirements. It does not address requirements under the Clery Act or other federal, state,
or local laws, or an individual school’s code of conduct.
% The Supreme Court held that a school will only be liable for money damages in a private lawsuit where there is actual notice to a school official with

the authority to address the alleged discrimination and take corrective action. Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274, 290 (1998), and Davis,
524 U.S. at 642. The concept of a “responsible employee” under OCR’s guidance for administrative enforcement of Title IX is broader.
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Whether an employee is a responsible employee will vary depending on factors such as the age and education level of the
student, the type of position held by the employee, and consideration of both formal and informal school practices and
procedures. For example, while it may be reasonable for an elementary school student to believe that a custodial staff member
or cafeteria worker has the authority or responsibility to address student misconduct, it is less reasonable for a college student
to believe that a custodial staff member or dining hall employee has this same authority.

As noted in response to question A-4, when a responsible employee knows or reasonably should know of possible
sexual violence, OCR deems a school to have notice of the sexual violence. The school must take immediate and
appropriate steps to investigate or otherwise determine what occurred (subject to the confidentiality provisions
discussed in Section E), and, if the school determines that sexual violence created a hostile environment, the school
must then take appropriate steps to address the situation. The school has this obligation regardless of whether the
student, student’s parent, or a third party files a formal complaint. For additional information on a school’s
responsibilities to address student-on-student sexual violence, see question A-5. For additional information on
training for school employees, see questions J-1 to J-3.

D-3. What information is a responsible employee obligated to report about an incident of possible
student-on-student sexual violence?

Answer: Subject to the exemption for school counseling employees discussed in question E-3, a responsible employee must
report to the school’s Title IX coordinator, or other appropriate school designee, all relevant details about the alleged sexual
violence that the student or another person has shared and that the school will need to determine what occurred and to
resolve the situation. This includes the names of the alleged perpetrator (if known), the student who experienced the alleged
sexual violence, other students involved in the alleged sexual violence, as well as relevant facts, including the date, time, and
location. A school must make clear to its responsible employees to whom they should report an incident of alleged sexual
violence.

To ensure compliance with these reporting obligations, it is important for a school to train its responsible employees on Title IX
and the school’s sexual violence policies and procedures. For more information on appropriate training for school employees,
see question J-1 to J-3.

D-4. What should a responsible employee tell a student who discloses an incident of sexual violence?

Answer: Before a student reveals information that he or she may wish to keep confidential, a responsible employee should
make every effort to ensure that the student understands: (i) the employee’s obligation to report the names of the alleged
perpetrator and student involved in the alleged sexual violence, as well as relevant facts regarding the alleged incident
(including the date, time, and location), to the Title IX coordinator or other appropriate school officials, (ii) the student’s option
to request that the school maintain his or her confidentiality, which the school (e.g., Title IX coordinator) will consider, and (iii)
the student’s ability to share the information confidentially with counseling, advocacy, health, mental health, or sexual-assault-
related services (e.g., sexual assault resource centers, campus health centers, pastoral counselors, and campus mental health
centers). As discussed in questions E-1 and E-2, if the student requests confidentiality, the Title IX coordinator or other
appropriate school designee responsible for evaluating requests for confidentiality should make every effort to respect this
request and should evaluate the request in the context of the school’s responsibility to provide a safe and nondiscriminatory
environment for all students.
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D-5. If a student informs a resident assistant/advisor (RA) that he or she was subjected to sexual
violence by a fellow student, is the RA obligated under Title IX to report the incident to school officials?

Answer: As discussed in questions D-1 and D-2, for Title IX purposes, whether an individual is obligated under Title IX to
report alleged sexual violence to the school’s Title IX coordinator or other appropriate school designee generally depends on

whether the individual is a responsible employee.

The duties and responsibilities of RAs vary among schools, and, therefore, a school should consider its own policies and
procedures to determine whether its RAs are responsible employees who must report incidents of sexual violence to the Title

IX coordinator or other appropriate school designee.24 When making this determination, a school should consider if its RAs
have the general authority to take action to redress misconduct or the duty to report misconduct to appropriate school
officials, as well as whether students could reasonably believe that RAs have this authority or duty. A school should also
consider whether it has determined and clearly informed students that RAs are generally available for confidential discussions
and do not have the authority or responsibility to take action to redress any misconduct or to report any misconduct to the
Title IX coordinator or other appropriate school officials. A school should pay particular attention to its RAs’ obligations to
report other student violations of school policy (e.g., drug and alcohol violations or physical assault). If an RA is required to
report other misconduct that violates school policy, then the RA would be considered a responsible employee obligated to
report incidents of sexual violence that violate school policy.

If an RA is a responsible employee, the RA should make every effort to ensure that before the student reveals information that
he or she may wish to keep confidential, the student understands the RA’s reporting obligation and the student’s option to
request that the school maintain confidentiality. It is therefore important that schools widely disseminate policies and provide
regular training clearly identifying the places where students can seek confidential support services so that students are aware
of this information. The RA should also explain to the student (again, before the student reveals information that he or she
may wish to keep confidential) that, although the RA must report the names of the alleged perpetrator (if known), the student
who experienced the alleged sexual violence, other students involved in the alleged sexual violence, as well as relevant facts,
including the date, time, and location to the Title IX coordinator or other appropriate school designee, the school will protect
the student’s confidentiality to the greatest extent possible. Prior to providing information about the incident to the Title IX
coordinator or other appropriate school designee, the RA should consult with the student about how to protect his or her
safety and the details of what will be shared with the Title IX coordinator. The RA should explain to the student that reporting
this information to the Title IX coordinator or other appropriate school designee does not necessarily mean that a formal
complaint or investigation under the school’s Title IX grievance procedure must be initiated if the student requests

confidentiality.

2 Postsecondary institutions should be aware that, regardless of whether an RA is a responsible employee under Title IX, RAs are considered
“campus security authorities” under the Clery Act. A school’s responsibilities in regard to crimes reported to campus security authorities are
discussed in the Department’s regulations on the Clery Act at 34 C.F.R. § 668.46.

As discussed in questions E-1 and E-2, if the student requests confidentiality, the Title IX coordinator or other appropriate
school designee responsible for evaluating requests for confidentiality should make every effort to respect this request and
should evaluate the request in the context of the school’s responsibility to provide a safe and nondiscriminatory environment
for all students.

Regardless of whether a reporting obligation exists, all RAs should inform students of their right to file a Title IX complaint with
the school and report a crime to campus or local law enforcement. If a student discloses sexual violence to an RA who is a
responsible employee, the school will be deemed to have notice of the sexual violence even if the student does not file a Title
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IX complaint. Additionally, all RAs should provide students with information regarding on-campus resources, including victim
advocacy, housing assistance, academic support, counseling, disability services, health and mental health services, and legal
assistance. RAs should also be familiar with local rape crisis centers or other off-campus resources and provide this information

to students.

85 © ATIXA 2016. All Rights Reserved.



E. Confidentiality and a School’s Obligation to Respond to Sexual Violence

E-1. How should a school respond to a student’s request that his or her name not be disclosed to
the alleged perpetrator or that no investigation or disciplinary action be pursued to address the

alleged sexual violence?

Answer: Students, or parents of minor students, reporting incidents of sexual violence sometimes ask that the
students’ names not be disclosed to the alleged perpetrators or that no investigation or disciplinary action be pursued
to address the alleged sexual violence. OCR strongly supports a student’s interest in confidentiality in cases involving
sexual violence. There are situations in which a school must override a student’s request for confidentiality in order to
meet its Title IX obligations; however, these instances will be limited and the information should only be shared with
individuals who are responsible for handling the school’s response to incidents of sexual violence. Given the sensitive
nature of reports of sexual violence, a school should ensure that the information is maintained in a secure manner. A
school should be aware that disregarding requests for confidentiality can have a chilling effect and discourage other
students from reporting sexual violence. In the case of minors, state mandatory reporting laws may require disclosure,
but can generally be followed without disclosing information to school personnel who are not responsible for handling

L . 25
the school’s response to incidents of sexual violence.

Even if a student does not specifically ask for confidentiality, to the extent possible, a school should only disclose
information regarding alleged incidents of sexual violence to individuals who are responsible for handling the school’s
response. To improve trust in the process for investigating sexual violence complaints, a school should notify
students of the information that will be disclosed, to whom it will be disclosed, and why. Regardless of whether a
student complainant requests confidentiality, a school must take steps to protect the complainant as necessary,
including taking interim measures before the final outcome of an investigation. For additional information on interim

measures see questions G-1 to G-3.

For Title IX purposes, if a student requests that his or her name not be revealed to the alleged perpetrator or asks that
the school not investigate or seek action against the alleged perpetrator, the school should inform the student that
honoring the request may limit its ability to respond fully to the incident, including pursuing disciplinary action against
the alleged perpetrator. The school should also explain that Title IX includes protections against retaliation, and that
school officials will not only take steps to prevent retaliation but also take strong responsive action if it occurs. This
includes retaliatory actions taken by the school and school officials. When a school knows or reasonably should know of
possible retaliation by other students or third parties, including threats, intimidation, coercion, or discrimination
(including harassment), it must take immediate and appropriate steps to investigate or otherwise determine what
occurred. Title IX requires the school to protect the complainant and ensure his or her safety as necessary. See question
K-1 regarding retaliation.

%> The school should be aware of the alleged student perpetrator’s right under the Family Educational Rights and Privacy Act (“FERPA”)
torequest to inspect and review information about the allegations if the information directly relates to the alleged student perpetrator and
the information is maintained by the school as an education record. In such a case, the school must either redact the complainant’s name
and all identifying information before allowing the alleged perpetrator to inspect and review the sections of the complaint that relate to him
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or her, or must inform the alleged perpetrator of the specific information in the complaint that are about the alleged perpetrator. See 34
C.F.R. §99.12(a) The school should also make complainants aware of this right and explain how it might affect the school’s ability to maintain
complete confidentiality.
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If the student still requests that his or her name not be disclosed to the alleged perpetrator or that the school not investigate
or seek action against the alleged perpetrator, the school will need to determine whether or not it can honor such a request
while still providing a safe and nondiscriminatory environment for all students, including the student who reported the sexual
violence. As discussed in question C-3, the Title IX coordinator is generally in the best position to evaluate confidentiality
requests. Because schools vary widely in size and administrative structure, OCR recognizes that a school may reasonably
determine that an employee other than the Title IX coordinator, such as a sexual assault response coordinator, dean, or other
school official, is better suited to evaluate such requests. Addressing the needs of a student reporting sexual violence while
determining an appropriate institutional response requires expertise and attention, and a school should ensure that it assigns
these responsibilities to employees with the capability and training to fulfill them. For example, if a school has a sexual assault
response coordinator, that person should be consulted in evaluating requests for confidentiality. The school should identify in
its Title IX policies and procedures the employee or employees responsible for making such determinations.

If the school determines that it can respect the student’s request not to disclose his or her identity to the alleged perpetrator, it
should take all reasonable steps to respond to the complaint consistent with the request. Although a student’s request to have
his or her name withheld may limit the school’s ability to respond fully to an individual allegation of sexual violence, other
means may be available to address the sexual violence. There are steps a school can take to limit the effects of the alleged
sexual violence and prevent its recurrence without initiating formal action against the alleged perpetrator or revealing the
identity of the student complainant. Examples include providing increased monitoring, supervision, or security at locations or
activities where the misconduct occurred; providing training and education materials for students and employees; changing
and publicizing the school’s policies on sexual violence; and conducting climate surveys regarding sexual violence. In instances
affecting many students, an alleged perpetrator can be put on notice of allegations of harassing behavior and be counseled
appropriately without revealing, even indirectly, the identity of the student complainant. A school must also take immediate
action as necessary to protect the student while keeping the identity of the student confidential. These actions may include
providing support services to the student and changing living arrangements or course schedules, assignments, or tests.

E-2. What factors should a school consider in weighing a student’s request for confidentiality?

Answer: When weighing a student’s request for confidentiality that could preclude a meaningful investigation or potential

discipline of the alleged perpetrator, a school should consider a range of factors.

These factors include circumstances that suggest there is an increased risk of the alleged perpetrator committing additional
acts of sexual violence or other violence (e.g., whether there have been other sexual violence complaints about the same
alleged perpetrator, whether the alleged perpetrator has a history of arrests or records from a prior school indicating a history
of violence, whether the alleged perpetrator threatened further sexual violence or other violence against the student or others,
and whether the sexual violence was committed by multiple perpetrators). These factors also include circumstances that
suggest there is an increased risk of future acts of sexual violence under similar circumstances (e.g., whether the student’s
report reveals a pattern of perpetration (e.g., via illicit use of drugs or alcohol) at a given location or by a particular group).
Other factors that should be considered in assessing a student’s request for confidentiality include whether the sexual violence
was perpetrated with a weapon; the age of the student subjected to the sexual violence; and whether the school possesses
other means to obtain relevant evidence (e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time considering its responsibility to provide a
safe and nondiscriminatory environment for all students, including the student who reported the sexual violence. For
example, if the school has credible information that the alleged perpetrator has committed one or more prior rapes, the
balance of factors would compel the school to investigate the allegation of sexual violence, and if appropriate, pursue
disciplinary action in a manner that may require disclosure of the student’s identity to the alleged perpetrator. If the school
determines that it must disclose a student’s identity to an alleged perpetrator, it should inform the student prior to making
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this disclosure. In these cases, it is also especially important for schools to take whatever interim measures are necessary to
protect the student and ensure the safety of other students. If a school has a sexual assault response coordinator, that person
should be consulted in identifying safety risks and interim measures that are necessary to protect the student. In the event the
student requests that the school inform the perpetrator that the student asked the school not to investigate or seek discipline,
the school should honor this request and inform the alleged perpetrator that the school made the decision to go forward. For
additional information on interim measures see questions G-1 to G-3. Any school officials responsible for discussing safety and
confidentiality with students should be trained on the effects of trauma and the appropriate methods to communicate with
students subjected to sexual violence. See questions J-1 to J-3.

On the other hand, if, for example, the school has no credible information about prior sexual violence committed by the alleged
perpetrator and the alleged sexual violence was not perpetrated with a weapon or accompanied by threats to repeat the sexual
violence against the complainant or others or part of a larger pattern at a given location or by a particular group, the balance of
factors would likely compel the school to respect the student’s request for confidentiality. In this case the school should still take
all reasonable steps to respond to the complaint consistent with the student’s confidentiality request

and determine whether interim measures are appropriate or necessary. Schools should be mindful that traumatic events such
as sexual violence can result in delayed decisionmaking by a student who has experienced sexual violence. Hence, a student
who initially requests confidentiality might later request that a full investigation be conducted.
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E-3. What are the reporting responsibilities of school employees who provide or support the provision
of counseling, advocacy, health, mental health, or sexual assault-related services to students who have
experienced sexual violence?

Answer: OCR does not require campus mental-health counselors, pastoral counselors, social workers, psychologists, health
center employees, or any other person with a professional license requiring confidentiality, or who is supervised by such a
person, to report, without the student’s consent, incidents of sexual violence to the school in a way that identifies the student.
Although these employees may have responsibilities that would otherwise make them responsible employees for Title IX
purposes, OCR recognizes the importance of protecting the counselor-client relationship, which often requires confidentiality

to ensure that students will seek the help they need.

Professional counselors and pastoral counselors whose official responsibilities include providing mental-health counseling to
members of the school community are not required by Title IX to report any information regarding an incident of alleged
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sexual violence to the Title IX coordinator or other appropriate school designee.

OCR recognizes that some people who provide assistance to students who experience sexual violence are not professional or
pastoral counselors. They include all individuals who work or volunteer in on-campus sexual assault centers, victim advocacy
offices, women’s centers, or health centers (“non-professional counselors or advocates”), including front desk staff and
students. OCR wants students to feel free to seek their assistance and therefore interprets Title IX to give schools the latitude
not to require these individuals to report incidents of sexual violence in a way that identifies the student without the student’s

27 .
consent.”” These non-professional counselors or advocates are valuable sources of support for students, and OCR strongly
encourages schools to designate these individuals as confidential sources.

*® The exemption from reporting obligations for pastoral and professional counselors under Title IX is consistent with the Clery Act. For
additional information on reporting obligations under the Clery Act, see Office of Postsecondary Education, Handbook for Campus Safety and
Security Reporting (2011), available at http://www2.ed.gov/admins/lead/safety/handbook.pdf. Similar to the Clery Act, for Title IX purposes, a
pastoral counselor is a person who is associated with a religious order or denomination, is recognized by that religious order or denomination
as someone who provides confidential counseling, and is functioning within the scope of that recognition as a pastoral counselor. A professional
counselor is a person whose official responsibilities include providing mental health counseling to members of the institution’s community and
who is functioning within the scope of his or her license or certification. This definition applies even to professional counselors who are not
employees of the school, but are under contract to provide counseling at the school. This includes individuals who are not yet licensed or
certified as a counselor, but are acting in that role under the supervision of an individual who is licensed or certified. An example is a Ph.D.
counselor-trainee acting under the supervision of a professional counselor at the school.

7 Postsecondary institutions should be aware that an individual who is counseling students, but who does not

meet the Clery Act definition of a pastoral or professional counselor, is not exempt from being a campus security authority if he or she
otherwise has significant responsibility for student and campus activities. See fn. 24.

Pastoral and professional counselors and non-professional counselors or advocates should be instructed to inform students of

their right to file a Title IX complaint with the school and a separate complaint with campus or local law enforcement. In
addition to informing students about campus resources for counseling, medical, and academic support, these persons should
also indicate that they are available to assist students in filing such complaints. They should also explain that Title IX includes
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protections against retaliation, and that school officials will not only take steps to prevent retaliation but also take strong
responsive action if it occurs. This includes retaliatory actions taken by the school and school officials. When a school knows or
reasonably should know of possible retaliation by other students or third parties, including threats, intimidation, coercion, or
discrimination (including harassment), it must take immediate and appropriate steps to investigate or otherwise determine
what occurred. Title IX requires the school to protect the complainant and ensure his or her safety as necessary.

In order to identify patterns or systemic problems related to sexual violence, a school should collect aggregate data about sexual
violence incidents from non-professional counselors or advocates in their on-campus sexual assault centers, women'’s centers, or
health centers. Such individuals should report only general information about incidents of sexual violence such as the nature,
date, time, and general location of the incident and should take care to avoid reporting personally identifiable information about
a student. Non-professional counselors and advocates should consult with students regarding what information needs to be
withheld to protect their identity.

E-4. Is a school required to investigate information regarding sexual violence incidents shared by
survivors during public awareness events, such as “Take Back the Night”?

Answer: No. OCR wants students to feel free to participate in preventive education programs and access resources for
survivors. Therefore, public awareness events such as “Take Back the Night” or other forums at which students disclose
experiences with sexual violence are not considered notice to the school for the purpose of triggering an individual
investigation unless the survivor initiates a complaint. The school should instead respond to these disclosures by reviewing
sexual assault policies, creating campus-wide educational programs, and conducting climate surveys to learn more about the
prevalence of sexual violence at the school. Although Title IX does not require the school to investigate particular incidents
discussed at such events, the school should ensure that survivors are aware of any available resources, including counseling,
health, and mental health services. To ensure that the entire school community understands their Title IX rights related to
sexual violence, the school should also provide information at these events on Title IX and how to file a Title IX complaint
with the school, as well as options for reporting an incident of sexual violence to campus or local law enforcement.
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Investigations and Hearings

Overview

F-1. What elements should a school’s Title IX investigation include?

Answer: The specific steps in a school’s Title IX investigation will vary depending on the nature of the allegation, the age of the
student or students involved, the size and administrative structure of the school, state or local legal requirements (including
mandatory reporting requirements for schools working with minors), and what it has learned from past experiences.

For the purposes of this document the term “investigation” refers to the process the school uses to resolve sexual violence
complaints. This includes the fact-finding investigation and any hearing and decision-making process the school uses to
determine: (1) whether or not the conduct occurred; and, (2) if the conduct occurred, what actions the school will take to end
the sexual violence, eliminate the hostile environment, and prevent its recurrence, which may include imposing sanctions on
the perpetrator and providing remedies for the complainant and broader student population.

In all cases, a school’s Title IX investigation must be adequate, reliable, impartial, and prompt and include the opportunity for
both parties to present witnesses and other evidence. The investigation may include a hearing to determine whether the

conduct occurred, but Title IX does not necessarily require a hearing.28 Furthermore, neither Title IX nor the DCL specifies who
should conduct the investigation. It could be the Title IX coordinator, provided there are no conflicts of interest, but it does not
have to be. All persons involved in conducting a school’s Title IX investigations must have training or experience in handling
complaints of sexual violence and in the school’s grievance procedures. For additional information on training, see question J-
3.

When investigating an incident of alleged sexual violence for Title IX purposes, to the extent possible, a school should
coordinate with any other ongoing school or criminal investigations of the incident and establish appropriate fact-finding roles
for each investigator. A school should also consider whether information can be shared among the investigators so that
complainants are not unnecessarily required to give multiple statements about a traumatic event. If the investigation includes
forensic evidence, it may be helpful for a school to consult with local or campus law enforcement or a forensic expert to ensure
that the evidence is correctly interpreted by school officials. For additional information on working with campus or local law
enforcement see question F-3.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve complaints of sexual violence
promptly and equitably, it should recognize that imposing sanctions against the perpetrator, without additional remedies, likely
will not be sufficient to eliminate the hostile environment and prevent recurrence as required by Title IX. If a school typically
processes complaints of sexual violence through its disciplinary process and that process, including any investigation and
hearing, meets the Title IX requirements discussed above and enables the school to end the sexual violence, eliminate the
hostile environment, and prevent its recurrence, then the school may use that process to satisfy its Title IX obligations and does
not need to conduct a separate Title IX investigation.

?® This answer addresses only Title IX’s requirements for investigations. It does not address legal rights or requirements under the
U.S. Constitution, the Clery Act, or other federal, state, or local laws.

As discussed in question C-3, the Title IX coordinator should review the disciplinary process to ensure that it: (1) complies with
the prompt and equitable requirements of Title IX; (2) allows for appropriate interim measures to be taken to protect the
complainant during the process; and (3) provides for remedies to the complainant and school community where appropriate.
For more information about interim measures, see questions G-1 to G-3, and about remedies, see questions H-1 and H-2.
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The investigation may include, but is not limited to, conducting interviews of the complainant, the alleged perpetrator, and
any witnesses; reviewing law enforcement investigation documents, if applicable; reviewing student and personnel files; and
gathering and examining other relevant documents or evidence. While a school has flexibility in how it structures the
investigative process, for Title IX purposes, a school must give the complainant any rights that it gives to the alleged
perpetrator. A balanced and fair process that provides the same opportunities to both parties will lead to sound and

supportable decisions.” Specifically:

. Throughout the investigation, the parties must have an equal opportunity to present relevant witnesses and
other evidence.

. The school must use a preponderance-of-the-evidence (i.e., more likely than not) standard in any Title IX
proceedings, including any fact-finding and hearings.

. If the school permits one party to have lawyers or other advisors at any stage of the proceedings, it must do so
equally for both parties. Any school-imposed restrictions on the ability of lawyers or other advisors to speak or
otherwise participate in the proceedings must also apply equally.

. If the school permits one party to submit third-party expert testimony, it must do so equally for both parties.

. If the school provides for an appeal, it must do so equally for both parties.

. Both parties must be notified, in writing, of the outcome of both the complaint and any appeal (see question
H-3).

Intersection with Criminal Investigations

F-2. What are the key differences between a school’s Title IX investigation into allegations of sexual
violence and a criminal investigation?

Answer: A criminal investigation is intended to determine whether an individual violated criminal law; and, if at the conclusion
of the investigation, the individual is tried and found guilty, the individual may be imprisoned or subject to criminal penalties.
The U.S. Constitution affords criminal defendants who face the risk of incarceration numerous protections, including, but not
limited to, the right to counsel, the right to a speedy trial, the right to a jury trial, the right against self-incrimination, and the
right to confrontation. In addition, government officials responsible for criminal investigations (including police and
prosecutors) normally have discretion as to which complaints from the public they will investigate.

? As explained in question C-5, the parties may have certain due process rights under the U.S. Constitution.
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By contrast, a Title IX investigation will never result in incarceration of an individual and, therefore, the same procedural
protections and legal standards are not required. Further, while a criminal investigation is initiated at the discretion of law
enforcement authorities, a Title IX investigation is not discretionary; a school has a duty under Title IX to resolve complaints
promptly and equitably and to provide a safe and nondiscriminatory environment for all students, free from sexual harassment
and sexual violence. Because the standards for pursuing and completing criminal investigations are different from those used
for Title IX investigations, the termination of a criminal investigation without an arrest or conviction does not affect the
school’s Title IX obligations.

Of course, criminal investigations conducted by local or campus law enforcement may be useful for fact gathering if the
criminal investigation occurs within the recommended timeframe for Title IX investigations; but, even if a criminal
investigation is ongoing, a school must still conduct its own Title IX investigation.

A school should notify complainants of the right to file a criminal complaint and should not dissuade a complainant from doing
so either during or after the school’s internal Title IX investigation. Title IX does not require a school to report alleged incidents
of sexual violence to law enforcement, but a school may have reporting obligations under state, local, or other federal laws.

F-3. How should a school proceed when campus or local law enforcement agencies are conducting
a criminal investigation while the school is conducting a parallel Title IX investigation?

Answer: A school should not wait for the conclusion of a criminal investigation or criminal proceeding to begin its own Title IX
investigation. Although a school may need to delay temporarily the fact-finding portion of a Title IX investigation while the
police are gathering evidence, it is important for a school to understand that during this brief delay in the Title IX investigation,
it must take interim measures to protect the complainant in the educational setting. The school should also continue to update
the parties on the status of the investigation and inform the parties when the school resumes its Title IX investigation. For
additional information on interim measures see questions G-1 to G-3.

If a school delays the fact-finding portion of a Title IX investigation, the school must promptly resume and complete its fact-
finding for the Title IX investigation once it learns that the police department has completed its evidence gathering stage of the
criminal investigation. The school should not delay its investigation until the ultimate outcome of the criminal investigation or
the filing of any charges. OCR recommends that a school work with its campus police, local law enforcement, and local
prosecutor’s office to learn when the evidence gathering stage of the criminal investigation is complete. A school may also
want to enter into a memorandum of understanding (MOU) or other agreement with these agencies regarding the protocols
and procedures for referring allegations of sexual violence, sharing information, and conducting contemporaneous
investigations. Any MOU or other agreement must allow the school to meet its Title IX obligation to resolve complaints
promptly and equitably, and must comply with the Family Educational Rights and Privacy Act (“FERPA”) and other applicable
privacy laws.

The DCL states that in one instance a prosecutor’s office informed OCR that the police department’s evidence gathering stage
typically takes three to ten calendar days, although the delay in the school’s investigation may be longer in certain instances.
OCR understands that this example may not be representative and that the law enforcement agency’s process often takes
more than ten days. OCR recognizes that the length of time for evidence gathering by criminal investigators will vary
depending on the specific circumstances of each case.
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Off-Campus Conduct
F-4. Is a school required to process complaints of alleged sexual violence that occurred off campus?

Answer: Yes. Under Title IX, a school must process all complaints of sexual violence, regardless of where the conduct occurred,
to determine whether the conduct occurred in the context of an education program or activity or had continuing effects on

campus or in an off-campus education program or activity.

A school must determine whether the alleged off-campus sexual violence occurred in the context of an education program or
activity of the school; if so, the school must treat the complaint in the same manner that it treats complaints regarding on-

campus conduct. In other words, if a school determines that the alleged misconduct took place in the context of an education
program or activity of the school, the fact that the alleged misconduct took place off campus does not relieve the school of its

obligation to investigate the complaint as it would investigate a complaint of sexual violence that occurred on campus.

Whether the alleged misconduct occurred in this context may not always be apparent from the complaint, so a school may
need to gather additional information in order to make such a determination. Off-campus education programs and activities
are clearly covered and include, but are not limited to: activities that take place at houses of fraternities or sororities
recognized by the school; school-sponsored field trips, including athletic team travel; and events for school clubs that occur

off campus (e.g., a debate team trip to another school or to a weekend competition).

Even if the misconduct did not occur in the context of an education program or activity, a school must consider the effects of the
off-campus misconduct when evaluating whether there is a hostile environment on campus or in an off-campus education
program or activity because students often experience the continuing effects of off-campus sexual violence while at school or in
an off-campus education program or activity. The school cannot address the continuing effects of the off-campus sexual
violence at school or in an off-campus education program or activity unless it processes the complaint and gathers appropriate
additional information in accordance with its established procedures.

Once a school is on notice of off-campus sexual violence against a student, it must assess whether there are any continuing
effects on campus or in an off-campus education program or activity that are creating or contributing to a hostile environment
and, if so, address that hostile environment in the same manner in which it would address a hostile environment created by
on-campus misconduct. The mere presence on campus or in an off-campus education program or activity of the alleged
perpetrator of off-campus sexual violence can have continuing effects that create a hostile environment. A school should also
take steps to protect a student who alleges off-campus sexual violence from further harassment by the alleged perpetrator or
his or her friends, and a school may have to take steps to protect other students from possible assault by the alleged
perpetrator. In other words, the school should protect the school community in the same way it would had the sexual violence
occurred on campus. Even if there are no continuing effects of the off- campus sexual violence experienced by the student on
campus or in an off-campus education program or activity, the school still should handle these incidents as it would handle
other off-campus incidents of misconduct or violence and consistent with any other applicable laws. For example, if a school,
under its code of conduct, exercises jurisdiction over physical altercations between students that occur off campus outside of
an education program or activity, it should also exercise jurisdiction over incidents of student-on-student sexual violence that
occur off campus outside of an education program or activity.

Hearings™ _

F-5. Must a school allow or require the parties to be present during an entire hearing?

Answer: If a school uses a hearing process to determine responsibility for acts of sexual violence, OCR does not require that
the school allow a complainant to be present for the entire hearing; it is up to each school to make this determination. But if
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the school allows one party to be present for the entirety of a hearing, it must do so equally for both parties. At the same
time, when requested, a school should make arrangements so that the complainant and the alleged perpetrator do not have
to be present in the same room at the same time. These two objectives may be achieved by using closed circuit television or
other means. Because a school has a Title IX obligation to investigate possible sexual violence, if a hearing is part of the
school’s Title IX investigation process, the school must not require a complainant to be present at the hearing as a prerequisite
to proceed with the hearing.

F-6. May every witness at the hearing, including the parties, be cross-examined?
Answer: OCR does not require that a school allow cross-examination of witnesses, including the parties, if they testify at the
hearing. But if the school allows one party to cross-examine witnesses, it must do so equally for both parties.

OCR strongly discourages a school from allowing the parties to personally question or cross-examine each other during a hearing
on alleged sexual violence. Allowing an alleged perpetrator to question a complainant directly may be traumatic or intimidating,
and may perpetuate a hostile environment. A school may choose, instead, to allow the parties to submit questions to a trained
third party (e.g., the hearing panel) to ask the questions on their behalf. OCR recommends that the third party screen the
guestions submitted by the parties and only ask those it deems appropriate and relevant to the case.

F-7. May the complainant’s sexual history be introduced at hearings?

Answer: Questioning about the complainant’s sexual history with anyone other than the alleged perpetrator should not be
permitted. Further, a school should recognize that the mere fact of a current or previous consensual dating or sexual
relationship between the two parties does not itself imply consent or preclude a finding of sexual violence. The school should
also ensure that hearings are conducted in a manner that does not inflict additional trauma on the complainant.

%% As noted in question F-1, the investigation may include a hearing to determine whether the conduct occurred, but Title IX does not
necessarily require a hearing. Although Title IX does not dictate the membership of a hearing board, OCR discourages schools from allowing
students to serve on hearing boards in cases involving allegations of sexual violence.
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Timeframes
F-8. What stages of the investigation are included in the 60-day timeframe referenced in the DCL as the
length for a typical investigation?

Answer: As noted in the DCL, the 60-calendar day timeframe for investigations is based on OCR’s experience in typical cases.
The 60-calendar day timeframe refers to the entire investigation process, which includes conducting the fact-finding
investigation, holding a hearing or engaging in another decision-making process to determine whether the alleged sexual
violence occurred and created a hostile environment, and determining what actions the school will take to eliminate the
hostile environment and prevent its recurrence, including imposing sanctions against the perpetrator and providing remedies
for the complainant and school community, as appropriate. Although this timeframe does not include appeals, a school should
be aware that an unduly long appeals process may impact whether the school’s response was prompt and equitable as
required by Title IX.

OCR does not require a school to complete investigations within 60 days; rather OCR evaluates on a case-by-case basis
whether the resolution of sexual violence complaints is prompt and equitable. Whether OCR considers an investigation to be
prompt as required by Title IX will vary depending on the complexity of the investigation and the severity and extent of the
alleged conduct. OCR recognizes that the investigation process may take longer if there is a parallel criminal investigation or if
it occurs partially during school breaks. A school may need to stop an investigation during school breaks or between school
years, although a school should make every effort to try to conduct an investigation during these breaks unless so doing would
sacrifice witness availability or otherwise compromise the process.

Because timeframes for investigations vary and a school may need to depart from the timeframes designated in its grievance
procedures, both parties should be given periodic status updates throughout the process.

F. Interim Measures

G-1. Is a school required to take any interim measures before the completion of its investigation?

Answer: Title IX requires a school to take steps to ensure equal access to its education programs and activities and protect the
complainant as necessary, including taking interim measures before the final outcome of an investigation. The school should
take these steps promptly once it has notice of a sexual violence allegation and should provide the complainant with periodic
updates on the status of the investigation. The school should notify the complainant of his or her options to avoid contact with
the alleged perpetrator and allow the complainant to change academic and extracurricular activities or his or her living,
transportation, dining, and working situation as appropriate. The school should also ensure that the complainant is aware of his
or her Title IX rights and any available resources, such as victim advocacy, housing assistance, academic support, counseling,
disability services, health and mental health services, and legal assistance, and the right to report a crime to campus or local
law enforcement. If a school does not offer these services on campus, it should enter into an MOU with a local victim services
provider if possible.

Even when a school has determined that it can respect a complainant’s request for confidentiality and therefore may not be
able to respond fully to an allegation of sexual violence and initiate formal action against an alleged perpetrator, the school
must take immediate action to protect the complainant while keeping the identity of the complainant confidential. These
actions may include: providing support services to the complainant; changing living arrangements or course schedules,
assignments, or tests; and providing increased monitoring, supervision, or security at locations or activities where the
misconduct occurred.
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G-2. How should a school determine what interim measures to take?

Answer: The specific interim measures implemented and the process for implementing those measures will vary depending on
the facts of each case. A school should consider a number of factors in determining what interim measures to take, including, for
example, the specific need expressed by the complainant; the age of the students involved; the severity or pervasiveness of the
allegations; any continuing effects on the complainant; whether the complainant and alleged perpetrator share the same
residence hall, dining hall, class, transportation, or job location; and whether other judicial measures have been taken to protect
the complainant (e.g., civil protection orders).

In general, when taking interim measures, schools should minimize the burden on the complainant. For example, if the
complainant and alleged perpetrator share the same class or residence hall, the school should not, as a matter of course,
remove the complainant from the class or housing while allowing the alleged perpetrator to remain without carefully
considering the facts of the case.

G-3. If a school provides all students with access to counseling on a fee basis, does that suffice
for providing counseling as an interim measure?

Answer: No. Interim measures are determined by a school on a case-by-case basis. If a school determines that it needs to offer
counseling to the complainant as part of its Title IX obligation to take steps to protect the complainant while the investigation is
ongoing, it must not require the complainant to pay for this service.

G. Remedies and Notice of Outcome™

H-1. What remedies should a school consider in a case of student-on-student sexual violence?

Answer: Effective remedial action may include disciplinary action against the perpetrator, providing counseling for the
perpetrator, remedies for the complainant and others, as well as changes to the school’s overall services or policies. All
services needed to remedy the hostile environment should be offered to the complainant. These remedies are separate from,
and in addition to, any interim measure that may have been provided prior to the conclusion of the school’s investigation. In
any instance in which the complainant did not take advantage of a specific service (e.g., counseling) when offered as an interim
measure, the complainant should still be offered, and is still entitled to, appropriate final remedies that may include services
the complainant declined as an interim measure. A refusal at the interim stage does not mean the refused service or set of
services should not be offered as a remedy.

31

As explained in A-5, if a school delays responding to allegations of sexual violence or responds inappropriately, the school’s own inaction may subject the
student to be subjected to a hostile environment. In this case, in addition to the remedies discussed in this section, the school will also be required to remedy
the effects of the sexual violence that could reasonably have been prevented had the school responded promptly and appropriately.

If a school uses its student disciplinary procedures to meet its Title IX obligation to resolve complaints of sexual violence
promptly and equitably, it should recognize that imposing sanctions against the perpetrator, without more, likely will not be
sufficient to satisfy its Title IX obligation to eliminate the hostile environment, prevent its recurrence, and, as appropriate,
remedy its effects. Additional remedies for the complainant and the school community may be necessary. If the school’s student
disciplinary procedure does not include a process for determining and implementing these remedies for the complainant and
school community, the school will need to use another process for this purpose. Depending on the specific nature of the
problem, remedies for the complainant may include, but are not limited to:

. Providing an effective escort to ensure that the complainant can move safely between classes and activities;
. Ensuring the complainant and perpetrator do not share classes or extracurricular activities;
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. Moving the perpetrator or complainant (if the complainant requests to be moved) to a different residence hall
or, in the case of an elementary or secondary school student, to another school within the district;

. Providing comprehensive, holistic victim services including medical, counseling and academic support services,
such as tutoring;

. Arranging for the complainant to have extra time to complete or re-take a class or withdraw from a class
without an academic or financial penalty; and

. Reviewing any disciplinary actions taken against the complainant to see if there is a causal connection

between the sexual violence and the misconduct that may have resulted in the complainant being disciplined.32

Remedies for the broader student population may include, but are not limited to:

. Designating an individual from the school’s counseling center who is specifically trained in providing trauma-
informed comprehensive services to victims of sexual violence to be on call to assist students whenever needed;

. Training or retraining school employees on the school’s responsibilities to address allegations of sexual
violence and how to conduct Title IX investigations;

. Developing materials on sexual violence, which should be distributed to all students;

o Conducting bystander intervention and sexual violence prevention programs with students;

o Issuing policy statements or taking other steps that clearly communicate that the school does not tolerate sexual

violence and will respond to any incidents and to any student who reports such incidents;

. Conducting, in conjunction with student leaders, a campus climate check to assess the effectiveness of efforts to
ensure that the school is free from sexual violence, and using that information to inform future proactive steps that the
school will take;

. Targeted training for a group of students if, for example, the sexual violence created a hostile environment in a
residence hall, fraternity or sorority, or on an athletic team; and

. Developing a protocol for working with local law enforcement as discussed in question F-3.

When a school is unable to conduct a full investigation into a particular incident (i.e., when it received a general report of
sexual violence without any personally identifying information), it should consider remedies for the broader student
population in response.

% For example, if the complainant was disciplined for skipping a class in which the perpetrator was enrolled, the school should review the
incident to determine if the complainant skipped class to avoid contact with the perpetrator.
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H-2. If, after an investigation, a school finds the alleged perpetrator responsible and determines that,
as part of the remedies for the complainant, it must separate the complainant and perpetrator, how
should the school accomplish this if both students share the same major and there are limited course
options?

Answer: If there are limited sections of required courses offered at a school and both the complainant and perpetrator are
required to take those classes, the school may need to make alternate arrangements in a manner that minimizes the burden

on the complainant. For example, the school may allow the complainant to take the regular sections of the courses while
arranging for the perpetrator to take the same courses online or through independent study.

H-3. What information must be provided to the complainant in the notice of the outcome?

Answer: Title IX requires both parties to be notified, in writing, about the outcome of both the complaint and any appeal. OCR
recommends that a school provide written notice of the outcome to the complainant and the alleged perpetrator concurrently.

For Title IX purposes, a school must inform the complainant as to whether or not it found that the alleged conduct occurred,
any individual remedies offered or provided to the complainant or any sanctions imposed on the perpetrator that directly
relate to the complainant, and other steps the school has taken to eliminate the hostile environment, if the school finds one to
exist, and prevent recurrence. The perpetrator should not be notified of the individual remedies offered or provided to the
complainant.

Sanctions that directly relate to the complainant (but that may also relate to eliminating the hostile environment and
preventing recurrence) include, but are not limited to, requiring that the perpetrator stay away from the complainant until
both parties graduate, prohibiting the perpetrator from attending school for a period of time, or transferring the perpetrator
to another residence hall, other classes, or another school. Additional steps the school has taken to eliminate the hostile
environment may include counseling and academic support services for the complainant and other affected students.
Additional steps the school has taken to prevent recurrence may include sexual violence training for faculty and staff, revisions
to the school’s policies on sexual violence, and campus climate surveys. Further discussion of appropriate remedies is included
in question H-1.

In addition to the Title IX requirements described above, the Clery Act requires, and FERPA permits, postsecondary institutions
to inform the complainant of the institution’s final determination and any disciplinary sanctions imposed on the perpetrator in
sexual violence cases (as opposed to all harassment and misconduct covered by Title IX) not just those sanctions that directly

. 33
relate to the complainant.

320 U.5.C. § 1092(f) and 20 U.S.C. § 1232g(b)(6)(A).

100 © ATIXA 2016. All Rights Reserved.



I. Appeals

I-1. What are the requirements for an appeals process?

Answer: While Title IX does not require that a school provide an appeals process, OCR does recommend that the school do so
where procedural error or previously unavailable relevant evidence could significantly impact the outcome of a case or where
a sanction is substantially disproportionate to the findings. If a school chooses to provide for an appeal of the findings or
remedy or both, it must do so equally for both parties. The specific design of the appeals process is up to the school, as long as
the entire grievance process, including any appeals, provides prompt and equitable resolutions of sexual violence complaints,
and the school takes steps to protect the complainant in the educational setting during the process. Any individual or body
handling appeals should be trained in the dynamics of and trauma associated with sexual violence.

If a school chooses to offer an appeals process it has flexibility to determine the type of review it will apply to appeals, but the

type of review the school applies must be the same regardless of which party files the appeal.

I-2. Must an appeal be available to a complainant who receives a favorable finding but does not
believe a sanction that directly relates to him or her was sufficient?

Answer: The appeals process must be equal for both parties. For example, if a school allows a perpetrator to appeal a
suspension on the grounds that it is too severe, the school must also allow a complainant to appeal a suspension on the
grounds that it was not severe enough. See question H-3 for more information on what must be provided to the

complainant in the notice of the outcome.
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Title IX Training, Education and Prevention®

J-1. What type of training on Title IX and sexual violence should a school provide to its
employees?

Answer: A school needs to ensure that responsible employees with the authority to address sexual violence know how to
respond appropriately to reports of sexual violence, that other responsible employees know that they are obligated to report
sexual violence to appropriate school officials, and that all other employees understand how to respond to reports of sexual
violence. A school should ensure that professional counselors, pastoral counselors, and non-professional counselors or
advocates also understand the extent to which they may keep a report confidential. A school should provide training to all
employees likely to witness or receive reports of sexual violence, including teachers, professors, school law enforcement unit
employees, school administrators, school counselors, general counsels, athletic coaches, health personnel, and resident
advisors. Training for employees should include practical information about how to prevent and identify sexual violence,
including same-sex sexual violence; the behaviors that may lead to and result in sexual violence; the attitudes of bystanders
that may allow conduct to continue; the potential for revictimization by responders and its effect on students; appropriate
methods for responding to a student who may have experienced sexual violence, including the use of nonjudgmental
language; the impact of trauma on victims; and, as applicable, the person(s) to whom such misconduct must be reported. The
training should also explain responsible employees’ reporting obligation, including what should be included in a report and any
consequences for the failure to report and the procedure for responding to students’ requests for confidentiality, as well as
provide the contact information for the school’s Title IX coordinator. A school also should train responsible employees to
inform students of: the reporting obligations of responsible employees; students’ option to request confidentiality and
available confidential advocacy, counseling, or other support services; and their right to file a Title IX complaint with the school
and to report a crime to campus or local law enforcement. For additional information on the reporting obligations of
responsible employees and others see questions D-1 to D-5.

There is no minimum number of hours required for Title IX and sexual violence training at every school, but this training should
be provided on a regular basis. Each school should determine based on its particular circumstances how such training should be
conducted, who has the relevant expertise required to conduct the training, and who should receive the training to ensure that
the training adequately prepares employees, particularly responsible employees, to fulfill their duties under Title IX. A school
should also have methods for verifying that the training was effective.

* As explained earlier, although this document focuses on sexual violence, the legal principles apply to other forms of sexual harassment.
Schools should ensure that any training they provide on Title IX and sexual violence also covers other forms of sexual harassment.
Postsecondary institutions should also be aware of training requirements imposed under Clery
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J-2. How should a school train responsible employees to report incidents of possible sexual
harassment or sexual violence?

Answer: Title IX requires a school to take prompt and effective steps reasonably calculated to end sexual harassment and
sexual violence that creates a hostile environment (i.e., conduct that is sufficiently serious as to limit or deny a student’s ability
to participate in or benefit from the school’s educational program and activity). But a school should not wait to take steps to
protect its students until students have already been deprived of educational opportunities. OCR therefore recommends that a
school train responsible employees to report to the Title IX coordinator or other appropriate school official any incidents of
sexual harassment or sexual violence that may violate the school’s code of conduct or may create or contribute to the creation
of a hostile environment. The school can then take steps to investigate and prevent any harassment or violence from recurring
or escalating, as appropriate. For example, the school may separate the complainant and alleged perpetrator or conduct sexual
harassment and sexual violence training for the school’s students and employees. Responsible employees should understand
that they do not need to determine whether the alleged sexual harassment or sexual violence actually occurred or that a
hostile environment has been created before reporting an incident to the school’s Title IX coordinator. Because the Title IX
coordinator should have in-depth knowledge of Title IX and Title IX complaints at the school, he or she is likely to be in a better
position than are other employees to evaluate whether an incident of sexual harassment or sexual violence creates a hostile
environment and how the school should respond. There may also be situations in which individual incidents of sexual
harassment do not, by themselves, create a hostile environment; however when considered together, those incidents may
create a hostile environment.

J-3. What type of training should a school provide to employees who are involved in implementing the
school’s grievance procedures?

Answer: All persons involved in implementing a school’s grievance procedures (e.g., Title IX coordinators, others who receive
complaints, investigators, and adjudicators) must have training or experience in handling sexual violence complaints, and in the
operation of the school’s grievance procedures. The training should include information on working with and interviewing
persons subjected to sexual violence; information on particular types of conduct that would constitute sexual violence,
including same-sex sexual violence; the proper standard of review for sexual violence complaints (preponderance of the
evidence); information on consent and the role drugs or alcohol can play in the ability to consent; the importance of
accountability for individuals found to have committed sexual violence; the need for remedial actions for the perpetrator,
complainant, and school community; how to determine credibility; how to evaluate evidence and weigh it in an impartial
manner; how to conduct investigations; confidentiality; the effects of trauma, including neurobiological change; and cultural
awareness training regarding how sexual violence may impact students differently depending on their cultural backgrounds.

In rare circumstances, employees involved in implementing a school’s grievance procedures may be able to demonstrate that
prior training and experience has provided them with competency in the areas covered in the school’s training. For example,
the combination of effective prior training and experience investigating complaints of sexual violence, together with training
on the school’s current grievance procedures may be sufficient preparation for an employee to resolve Title IX complaints
consistent with the school’s grievance procedures. In-depth knowledge regarding Title IX and sexual violence is particularly
helpful. Because laws and school policies and procedures may change, the only way to ensure that all employees involved in
implementing the school’s grievance procedures have the requisite training or experience is for the school to provide regular
training to all individuals involved in implementing the school’s Title IX grievance procedures even if such individuals also have
prior relevant experience.
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J-4. What type of training on sexual violence should a school provide to its students?

Answer: To ensure that students understand their rights under Title IX, a school should provide age-appropriate training to its
students regarding Title IX and sexual violence. At the elementary and secondary school level, schools should consider whether
sexual violence training should also be offered to parents, particularly training on the school’s process for handling complaints
of sexual violence. Training may be provided separately or as part of the school’s broader training on sex discrimination and
sexual harassment. However, sexual violence is a unique topic that should not be assumed to be covered adequately in other
educational programming or training provided to students. The school may want to include this training in its orientation
programs for new students; training for student athletes and members of student organizations; and back-to-school nights. A
school should consider educational methods that are most likely to help students retain information when designing its
training, including repeating the training at regular intervals. OCR recommends that, at a minimum, the following topics (as
appropriate) be covered in this training:

o Title IX and what constitutes sexual violence, including same-sex sexual violence, under the school’s
policies;

. the school’s definition of consent applicable to sexual conduct, including examples;

. how the school analyzes whether conduct was unwelcome under Title IX;

. how the school analyzes whether unwelcome sexual conduct creates a hostile environment;

. reporting options, including formal reporting and confidential disclosure optionsnand any timeframes set by
the school for reporting;

. the school’s grievance procedures used to process sexual violence complaints;

. disciplinary code provisions relating to sexual violence and the consequences of violating those provisions;

. effects of trauma, including neurobiological changes;

. the role alcohol and drugs often play in sexual violence incidents, including the deliberate use of alcohol

and/or other drugs to perpetrate sexual violence;

. strategies and skills for bystanders to intervene to prevent possible sexual violence;

. how to report sexual violence to campus or local law enforcement and the ability to pursue law
enforcement proceedings simultaneously with a Title IX grievance; and

. Title IX’s protections against retaliation.

The training should also encourage students to report incidents of sexual violence. The training should explain that students (and
their parents or friends) do not need to determine whether incidents of sexual violence or other sexual harassment created a
hostile environment before reporting the incident. A school also should be aware that persons may be deterred from reporting
incidents if, for example, violations of school or campus rules regarding alcohol or drugs were involved. As a result, a school
should review its disciplinary policy to ensure it does not have a chilling effect on students’ reporting of sexual violence offenses
or participating as witnesses. OCR recommends that a school inform students that the school’s primary concern is student
safety, and that use of alcohol or drugs never makes the survivor at fault for sexual violence.
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It is also important for a school to educate students about the persons on campus to whom they can confidentially report
incidents of sexual violence. A school’s sexual violence education and prevention program should clearly identify the offices or
individuals with whom students can speak confidentially and the offices or individuals who can provide resources such as
victim advocacy, housing assistance, academic support, counseling, disability services, health and mental health services, and
legal assistance. It should also identify the school’s responsible employees and explain that if students report incidents to
responsible employees (except as noted in question E-3) these employees are required to report the incident to the Title IX
coordinator or other appropriate official. This reporting includes the names of the alleged perpetrator and student involved in
the sexual violence, as well as relevant facts including the date, time, and location, although efforts should be made to comply
with requests for confidentiality from the complainant. For more detailed information regarding reporting and responsible
employees and confidentiality, see questions D-1 to D-5 and E-1 to E-4.

K. Retaliation

K-1. Does Title IX protect against retaliation?

Answer: Yes. The Federal civil rights laws, including Title IX, make it unlawful to retaliate against an individual for the purpose
of interfering with any right or privilege secured by these laws. This means that if an individual brings concerns about possible
civil rights problems to a school’s attention, including publicly opposing sexual violence or filing a sexual violence complaint
with the school or any State or Federal agency, it is unlawful for the school to retaliate against that individual for doing so. It is
also unlawful to retaliate against an individual because he or she testified, or participated in any manner, in an OCR or school’s
investigation or proceeding. Therefore, if a student, parent, teacher, coach, or other individual complains formally or informally
about sexual violence or participates in an OCR or school’s investigation or proceedings related to sexual violence, the school is
prohibited from retaliating (including intimidating, threatening, coercing, or in any way discriminating against the individual)
because of the individual’s complaint or participation.

A school should take steps to prevent retaliation against a student who filed a complaint either on his or her own behalf or on
behalf of another student, or against those who provided information as witnesses.

Schools should be aware that complaints of sexual violence may be followed by retaliation against the complainant or
witnesses by the alleged perpetrator or his or her associates. When a school knows or reasonably should know of possible
retaliation by other students or third parties, it must take immediate and appropriate steps to investigate or otherwise
determine what occurred. Title IX requires the school to protect the complainant and witnesses and ensure their safety as
necessary. At a minimum, this includes making sure that the complainant and his or her parents, if the complainant is in
elementary or secondary school, and witnesses know how to report retaliation by school officials, other students, or third
parties by making follow-up inquiries to see if there have been any new incidents or acts of retaliation, and by responding
promptly and appropriately to address continuing or new problems. A school should also tell complainants and witnesses that
Title IX prohibits retaliation, and that school officials will not only take steps to prevent retaliation, but will also take strong
responsive action if it occurs.
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L. First Amendment

L-1. How should a school handle its obligation to respond to sexual harassment and sexual violence
while still respecting free-speech rights guaranteed by the Constitution?

Answer: The DCL on sexual violence did not expressly address First Amendment issues because it focuses on unlawful physical
sexual violence, which is not speech or expression protected by the First Amendment.

However, OCR’s previous guidance on the First Amendment, including the 2001 Guidance, OCR’s July 28, 2003, Dear Colleague
Letter on the First Amendment,35 and OCR’s October 26, 2010, Dear Colleague Letter on harassment and buIIying,36 remain fully
in effect. OCR has made it clear that the laws and regulations it enforces protect students from prohibited discrimination and do
not restrict the exercise of any expressive activities or speech protected under the U.S. Constitution. Therefore, when a school
works to prevent and redress discrimination, it must respect the free-speech rights of students, faculty, and other speakers.

Title IX protects students from sex discrimination; it does not regulate the content of speech. OCR recognizes that the
offensiveness of a particular expression as perceived by some students, standing alone, is not a legally sufficient basis to
establish a hostile environment under Title IX. Title IX also does not require, prohibit, or abridge the use of particular

. ., 37
textbooks or curricular materials.

M. The Clery Act and the Violence Against Women Reauthorization Act of 2013

M-1. How does the Clery Act affect the Title IX obligations of institutions of higher education that
participate in the federal student financial aid programs?

Answer: Institutions of higher education that participate in the federal student financial aid programs are subject to the
requirements of the Clery Act as well as Title IX. The Clery Act requires institutions of higher education to provide current and
prospective students and employees, the public, and the Department with crime statistics and information about campus
crime prevention programs and policies. The Clery Act requirements apply to many crimes other than those addressed by Title
IX. For those areas in which the Clery Act and Title IX both apply, the institution must comply with both laws. For additional
information about the Clery Act and its regulations, please see http://www?2.ed.gov/admins/lead/safety/campus.html.

3 Available at http://www.ed.gov/ocr/firstamend.html.

Availableathttp://www.ed.gov/ocr/letters/colleague-201010.html.
34 C.F.R.§106.42.

35
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M-2. Were a school’s obligations under Title IX and the DCL altered in any way by the Violence Against
Women Reauthorization Act of 2013, Pub. L. No. 113-4, including Section 304 of that Act, which
amends the Clery Act?

Answer: No. The Violence Against Women Reauthorization Act has no effect on a school’s obligations under Title IX or the
DCL. The Violence Against Women Reauthorization Act amended the Violence Against Women Act and the Clery Act, which are
separate statutes. Nothing in Section 304 or any other part of the Violence Against Women Reauthorization Act relieves a
school of its obligation to comply with the requirements of Title IX, including those set forth in these Questions and Answers,
the 2011 DCL, and the 2001 Guidance. For additional information about the Department’s negotiated rulemaking related to
the Violence Against Women Reauthorization Act please see
http://www2.ed.gov/policy/highered/reg/hearulemaking/2012/vawa.html.

N. Other Federal Guidance

N-1. Whom should I contact if | have additional questions about the DCL or OCR’s other Title IX
guidance?

Answer: Anyone who has questions regarding this guidance, or Title IX should contact the OCR regional office that serves his

or her state. Contact information for OCR regional offices can be found on OCR’s webpage at

https://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. If you wish to file a complaint of discrimination with OCR, you may

use the online complaint form available at http://www.ed.gov/ocr/complaintintro.html or send a letter to the OCR

enforcement office responsible for the state in which the school is located. You may also email general questions to OCR at
ocr@ed.gov.

N-2. Are there other resources available to assist a school in complying with Title IX and preventing
and responding to sexual violence?

Answer: Yes. OCR’s policy guidance on Title IX is available on OCR’s webpage at
http://www.ed.gov/ocr/publications.htmI#TitlelX. In addition to the April 4, 2011, Dear Colleague Letter, OCR has issued the
following resources that further discuss a school’s obligation to respond to allegations of sexual harassment and sexual

violence:

. Dear Colleague Letter: Harassment and Bullying (October 26, 2010),
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf

. Sexual Harassment: It’s Not Academic (Revised September 2008),
http://www2.ed.gov/about/offices/list/ocr/docs/ocrshpam.pdf

. Revised Sexual Harassment Guidance: Harassment of Students by Employees, Other Students, or Third Parties
(January 19, 2001),
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf

In addition to guidance from OCR, a school may also find resources from the Departments of Education and Justice helpful in
preventing and responding to sexual violence:

Department of Education’s Letter to Chief State School Officers on Teen Dating Violence Awareness and
Prevention (February 28, 2013) https://www2.ed.gov/policy/gen/guid/secletter/130228.html

Department of Education’s National Center on Safe Supportive Learning Environments
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http://safesupportivelearning.ed.gov/

Department of Justice, Office on Violence Against Women
http://www.ovw.usdoj.gov/
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

April 24,2015

Dear Title IX Coordinator:

Thank you for serving as the Title IX coordinator for your school, school district, college, or university. Your work,
and that of your fellow coordinators across the country, is essential to ensuring that all students in the United
States, regardless of their sex, have an equal educational opportunity. As a Title IX coordinator, you are an
invaluable resource for every person in your institution’s community—including students, their parents or
guardians, employees, and applicants for admission and employment—regarding their rights under Title IX of the

Education Amendments of 1972 (Title IX).1 The U.S. Department of Education’s Office for Civil Rights (OCR)
supports your efforts to help your institution comply with Title IX and the Department’s implementing

regulations,2 and looks forward to working with you and your institution to provide students with an educational

environment free from sex discrimination.

This letter accompanies a Dear Colleague letter to your school district superintendent or college or university
president that reminds all educational institutions receiving Federal financialassistance from the Department that
they must designate at least one employee to coordinate their effortsto comply with and carry out their
responsibilities under Title IX. That letter explains the significance of your work as the Title IX coordinator to the
institution’s compliance with Title IX and the importance of providing you with the appropriate authority and

support necessary to performyour responsibilities.

This letter also accompanies a resource guide that may assist you in your work as a Title IX coordinator. The
resource guide first provides an overview of the scope of Title IX. It thenexplains Title IX’s administrative
requirements, which are the foundation for your job and yourinstitution’s compliance with Title IX. The resource
guide also discusses your institution’s obligations with respect to some of the key issues under Title IX and
provides references to helpful Federal resources. Finally, the resource guide discusses your institution’s obligation

to reportinformation to the Department that could be relevant to Title IX compliance.

120 U.S.C. §§ 1681-1688. The Department of Justice (DOJ) shares enforcement authority over Title IX with OCR.

*The Department’s Title IX regulations, 34 C.F.R. Part 106, are available at
http://www.ed.gov/policy/rights/reg/ocr/edlite-34cfr106.html.

* These documents only address an institution’s compliance with Title IX and do not address its obligations under other
federal laws, such as the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act.

To be an effective Title IX coordinator, you must have the full support of your institution. Such support includes
making your role as the Title IX coordinator visible in the community. Becausethe obligation to designate a Title
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IX coordinator affects educational institutions of every size and at every educational level, there are a variety of
ways to ensure that Title IX coordinators have the necessary support to help institutions meet their obligations
under Title IX. For moreinformation about how your institution should support your work as the Title IX
coordinator, please seethe accompanying Dear Colleague Letter and Title IX Resource Guide.

| commend you for your efforts to ensure students learn in educational environments free from discrimination,
and OCR supports you in your work. If you need technical assistance, please contact the OCR regional office
serving your state or territory by visiting http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm or call OCR’s
Customer Service Team at1- 800-421-3481; TDD 1-800-877-8339.

Thank you for your commitment to assisting your institution in complying with Title IX and to ensuring that all
your institution’s students have safe and healthy environments in which tolearn and thrive. | look forward to
continuing to work with Title IX coordinators nationwide to help prevent and address sex discrimination in our
nation’s schools.

Sincerely,

/s/
Catherine E. Lhamon
Assistant Secretary for Civil Rights
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

April 24,2015

Dear Colleague:

| write to remind you that all school districts, colleges, and universities receiving Federalfinancial assistance must designate at
least one employee to coordinate their efforts to comply withand carry out their responsibilities under Title IX of the

Education Amendments of 1972 (Title IX), which prohibits sex discrimination in education programs and activities.1 These
designated employees are generally referred to as Title IX coordinators.

Your Title IX coordinator plays an essential role in helping you ensure that every person affected by the operations of your
educational institution—including students, their parents or guardians, employees, and applicants for admission and
employment—is aware of the legal rights Title IX affords and that your institution and its officials comply with their legal
obligations under Title IX. To be effective, a Title IX coordinator must have the full support of your institution. It istherefore
critical that all institutions provide their Title IX coordinators with the appropriate authorityand support necessary for them to
carry out their duties and use their expertise to help their institutions comply with Title IX.

The U.S. Department of Education’s Office for Civil Rights (OCR) enforces Title IX forinstitutions that receive funds from the

Department (recipients).2 In our enforcement work, OCR hasfound that some of the most egregious and harmful Title IX
violations occur when a recipient fails to designate a Title IX coordinator or when a Title IX coordinator has not been
sufficiently trained or given the appropriate level of authority to oversee the recipient’s compliance with Title IX. By contrast,
OCR has found that an effective Title IX coordinator often helps a recipient provide equal educational opportunities to all

students.

OCR has previously issued guidance documents that include discussions of the responsibilities ofa Title IX coordinator, and
those documents remain in full force. This letter incorporates thatexisting OCR guidance on Title IX coordinators and provides
additional clarification andrecommendationsas appropriate. This letter outlines the factors a recipient should consider when
designating aTitle IX coordinator, then describes the Title IX coordinator’s responsibilities and authority. Next, this letter
reminds recipients of the importance of supporting Title IX coordinators by ensuring thatthe coordinators are visible in their

school communities and have the appropriatetraining.

'34CF.R.§ 106.8(a). Although Title IX applies to any recipient that offers education programs or activities, this letter focuses
on Title IX coordinators designated by local educational agencies, schools, colleges, and universities.

20 U.S.C. §§ 1681-1688. The Department of Justice shares enforcement authority over Title IX with OCR.

Also attached is a letter directed to Title IX coordinators that provides more information about their responsibilities and a Title
IX resource guide. The resource guide includes an overview ofthe scope of Title IX, a discussion about Title IX’s administrative
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requirements, as well as a discussionof other key Title IX issues and references to Federal resources. The discussion of each
Title IXissue includes recommended best practices for the Title IX coordinator to help your institution meetits obligations
under Title IX. The resource guide also explains your institution’s obligation toreport information to the Department that could
be relevant to Title IX. The enclosed letter to Title IX coordinators and the resource guide may be useful for you to understand
your institution’s obligations under Title IX.

Designation of a Title IX Coordinator

Educational institutions that receive Federal financial assistance are prohibited under Title IXfrom subjecting any person to

discrimination on the basis of sex. Title IX authorizes the Departmentof Education to issue regulations to effectuate Title IX.3
Under those regulations, a recipient must designate at least one employee to coordinate its efforts to comply with and carry

outits responsibilities under Title IX and the Department’s implementing regulations.4 This positionmay not be left vacant; a
recipient must have at least one person designated and actually serving asthe Title IX coordinator at all times.

In deciding to which senior school official the Title IX coordinator should report and whatother functions (if any) that person

should perform, recipients are urged to consider thefollowing:5

A. Independence

The Title IX coordinator’s role should be independent to avoid any potential conflicts of interest and the Title IX coordinator
should report directly to the recipient’s senior leadership, such asthe district superintendent or the college or university
president. Granting the Title IX coordinatorthis independence also ensures that senior school officials are fully informed of
any Title IX issuesthat arise and that the Title IX coordinator has the appropriate authority, both formal and informal, to
effectively coordinate the recipient’s compliance with Title IX. Title IX does not categorically exclude particular employees
from serving as Title IX coordinators. However, when designatinga Title IX coordinator, a recipient should be careful to avoid
designating an employee whose other job responsibilities may create a conflict of interest. For example, designating a
disciplinaryboard member, general counsel, dean of students, superintendent, principal, or athletics director asthe Title IX
coordinator may pose a conflict of interest.

3 The Department’s Title IX regulations, 34 C.F.R. Part 106, are availableat
http://www.ed.gov/policy/rights/reg/ocr/edlite-34cfr106.html.

434 CFR §106.8(a).

> Many of the principles in this document also apply generally to employees required to be designated to coordinate compliance with other
civil rights laws enforced by OCR against educational institutions, such as Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794; 34
C.F.R. § 104.7(a), and Title Il of the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12131-12134; 28 C.F.R. §35.107(a).

B. Full-Time Title IX Coordinator

Designating a full-time Title IX coordinator will minimize the risk of a conflict of interest and in many cases ensure sufficient
time is available to perform all the role’s responsibilities. If arecipient designates one employee to coordinate the recipient’s
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compliance with Title IX and otherrelated laws, it is critical that the employee has the qualifications, training, authority, and
time toaddress all complaints throughout the institution, including those raising Title [Xissues.

C. Multiple Coordinators

Although not required by Title IX, it may be a good practice for some recipients, particularly larger school districts,
colleges, and universities, to designate multiple Title IX coordinators. For example, some recipients have found that
designating a Title IX coordinator for each building, school, or campus provides students and staff with more
familiarity with the Title IX coordinator. This familiarity may result in more effective training of the school community
on their rights and obligations under Title IX and improved reporting of incidents under Title IX. A recipient that
designates multiple coordinators should designate one lead Title IX coordinator who has ultimate oversight
responsibility. A recipient should encourage all of its Title IX coordinators to work together to ensure consistent
enforcement of its policies and Title IX.

Responsibilities and Authority of a Title IX Coordinator

The Title IX coordinator’s primary responsibility is to coordinate the recipient’s compliance with Title IX, including the
recipient’s grievance procedures for resolving Title IX complaints. Therefore, the Title IX coordinator must have the
authority necessary to fulfill this coordination responsibility. The recipient must inform the Title IX coordinator of all
reports and complaints raising Title IX issues, even if the complaint was initially filed with another individual or office or
the investigation will be conducted by another individual or office. The Title IX coordinator is responsible for
coordinating the recipient’s responses to all complaints involving possible sex discrimination. This responsibility
includes monitoring outcomes, identifying and addressing any patterns, and assessing effects on the campus climate.
Such coordination can help the recipient avoid Title IX violations, particularly violations involving sexual harassment and
violence, by preventing incidents from recurring or becoming systemic problems that affect the wider school
community. Title IX does not specify who should determine the outcome of Title IX complaints or the actions the school
will take in response to such complaints. The Title IX coordinator could play this role, provided there are no conflicts of
interest, but does not have to.

The Title IX coordinator must have knowledge of the recipient’s policies and procedures on sex discrimination and
should be involved in the drafting and revision of such policies and procedures to help ensure that they comply with
the requirements of Title IX. The Title IX coordinator should also coordinate the collection and analysis of information
from an annual climate survey if, as OCR recommends, the school conducts such a survey. In addition, a recipient
should provide Title IX coordinators with access to information regarding enrollment in particular subject areas,
participation in athletics, administration of school discipline, and incidents of sex-based harassment. Granting Title IX
coordinators the appropriate authority will allow them to identify and proactively address issues related to possible
sex discrimination as they arise.

Title IX makes it unlawful to retaliate against individuals—including Title IX coordinators—notjust when they file a complaint
alleging a violation of Title IX, but also when they participate in a TitleIX investigation, hearing, or proceeding, or advocate

for others’ Title IX rights.6 Title IX’s broadanti- retaliation provision protects Title IX coordinators from discrimination,
intimidation, threats,and coercion for the purpose of interfering with the performance of their job responsibilities. A
recipient, therefore, must not interfere with the Title IX coordinator’s participation in complaint investigations and
monitoring of the recipient’s efforts to comply with and carry out its responsibilities under Title IX. Rather, a recipient should
encourage its Title IX coordinator tohelp

it comply with Title IX and promote gender equity in education.
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Support for Title IX Coordinators

Title IX coordinators must have the full support of their institutions to be able to effectively coordinate the recipient’s
compliance with Title IX. Such support includes making the role ofthe Title IX coordinator visible in the school community
and ensuring that the Title IX coordinatoris sufficiently knowledgeable about Title IX and the recipient’s policies and
procedures. Because educational institutions vary in size and educational level, there are a variety of ways in which
recipients can ensure that their Title IX coordinators have community-wide visibility and comprehensive knowledge and
training.

A. Visibility of Title IX Coordinators

Under the Department’s Title IX regulations, a recipient has specific obligations to make the roleof its Title IX coordinator
visible to the school community. A recipient must post a notice of nondiscrimination stating that it does not discriminate on
the basis of sex and that questions regarding Title IX may be referred to the recipient’s Title IX coordinator or to OCR. The
noticemust be included in any bulletins, announcements, publications, catalogs, application forms, or recruitment materials
distributed to the school community, including all applicants foradmission and employment, students and parents or
guardians of elementary and secondary schoolstudents, employees, sources of referral of applicants for admission and
employment, and all unions or professional organizations holding collective bargaining or professional agreements withthe

. 7
recipient.

In addition, the recipient must always notify students and employees of the name, office address, telephone number,

and email address of the Title IX coordinator, including in its notice of nondiscrimination.8 Because it may be unduly
burdensome for a recipient to republish printed materials that include the Title IX coordinator’s name and individual
information each time a person leaves the Title IX coordinator position, a recipient may identify its coordinator only
through a position title in printed materials and may provide an email address established for the position of the Title IX
coordinator, such as TitleIXCoordinator@school.edu, so long as the email is immediately redirected to the employee

serving as the Title IX coordinator. However, the recipient’s website must reflect complete and current information

about the Title IX coordinator.

6 34 C.F.R. § 106.71 (incorporating by reference 34 C.F.R. §100.7(e)).

/ 34 C.F.R. § 106.9.

834 CFR. §106.8(a).

Recipients with more than one Title IX coordinator must notify students and employees of thelead Title IX coordinator’s
contact information in its notice of nondiscrimination, and should make available the contact information for its other Title IX
coordinators as well. In doing so, recipients should include any additional information that would help students and
employees identify which Title IX coordinator to contact, such as each Title IX coordinator’s specific geographic region (e.g.,a
particular elementary school or part of a college campus) or Title IX area of specialization (e.g., gender equity in academic
programs or athletics, harassment, or complaints fromemployees).

The Title IX coordinator’s contact information must be widely distributed and should be easily found on the recipient’s

website and in various publications.9 By publicizing the functions and responsibilities of the Title IX coordinator, the recipient
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demonstrates to the school communityits commitment to complying with Title IX and its support of the Title IX coordinator’s

efforts.

Supporting the Title IX coordinator in the establishment and maintenance of a strong and visible role in the community helps
to ensure that members of the school community know and trustthat they can reach out to the Title IX coordinator for
assistance. OCR encourages recipients to createa page on the recipient’s website that includes the name and contact
information of its Title IX coordinator(s), relevant Title IX policies and grievance procedures, and other resources relatedto
Title IX compliance and gender equity. A link to this page should be prominently displayed onthe recipient’s homepage.

To supplement the recipient’s notification obligations, the Department collects and publishes information from educational
institutions about the employees they designate as Title IX coordinators. OCR’s Civil Rights Data Collection (CRDC) collects
information from the nation's public school districts and elementary and secondary schools, including whether they have civil

rights coordinators for discrimination on the basis of sex, race, and disability, and thecoordinators’ contact information.10
The Department’s Office of Postsecondary Education collects information about Title IX coordinators from postsecondary
institutions in reports required under theleanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act

and the Higher Education Opportunity Act.11

9 34 C.F.R. §106.9.

10 OCR began collecting this information through the CRDC for the 2013-2014 school year. More information about the CRDC is available

athttp://www.ed.gov/ocr/data.html.

1 The Department will begin collecting this information in 2015. More information about the Clery Act data collection is available at
http://www.ed.gov/admins/lead/safety/campus.html.

B. Training of Title IX Coordinators

Recipients must ensure that their Title IX coordinators are appropriately trained and possess comprehensive knowledge in all
areas over which they have responsibility in order toeffectively carry out those responsibilities, including the recipients’
policies and procedures on sex discrimination and all complaints raising Title IX issues throughout the institution. Theresource
guide accompanying this letter outlines some of the key issues covered by Title IX and provides references to Federal
resources related to those issues. In addition, the coordinators shouldbe knowledgeable about other applicable Federal

and State laws, regulations, and policies that overlap with Title IX.12 In most cases, the recipient will need to provide an
employee with training to act as its Title IX coordinator. The training should explain the different facets of Title IX,
including regulatory provisions, applicable OCR guidance, and the recipient’s Title IX policies and grievance procedures.
Because these laws, regulations, and OCR guidance may be updated, and recipient policies and procedures may be
revised, the best way to ensure Title IX coordinators have the most current knowledge of Federal and State laws,
regulations, and policies relating to Title IX and gender equity is for a recipient to provide regular training to the Title IX
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coordinator, as well as to all employees whose responsibilities may relate to the recipient’s obligations under Title IX.
OCR’s regional offices can provide technical assistance, and opportunities for training may be available through Equity
Assistance Centers, State educational agencies, private organizations, advocacy groups, and community colleges. A Title
IX coordinator may also find it helpful to seek mentorship from a more experienced Title IX coordinator and to
collaborate with other Title IX coordinators in the region (or who serve similar institutions) to share information,
knowledge, and expertise.

In rare circumstances, an employee’s prior training and experience may sufficiently preparethat employee to act as the
recipient’s Title IX coordinator. For example, the combination ofeffective prior training and experience investigating
complaints of sex discrimination, together withtraining on current Title IX regulations, OCR guidance, and the recipient
institution’s policies andgrievance procedures may be sufficient preparation for that employee to effectively carry out the
responsibilities of the Title IX coordinator.

12 See, e.g., the Family Educational Rights and Privacy Act, 20 U.S.C. §1232g, and its implementing regulations, 34 C.F.R. Part 99; and the

Clery Act, 20 U.S.C. § 1092(f), and its implementing regulations, 34 C.F.R. Part 668. These documents only address an institution’s
compliance with Title IX and do not address its obligations under other Federal laws, such as the Clery Act.

Conclusion

Title IX coordinators are invaluable resources to recipients and students at all educationallevels. OCR is committed to helping
recipients and Title IX coordinators understand and comply withtheir legal obligations under Title IX. If you need technical
assistance, please contact the OCRregional office serving your State or territory by visiting
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm or call OCR’s Customer Service Teamat 1-800-421-3481; TDD 1-800-
877-8339.
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Thank you for supporting your Title IX coordinators to help ensure that all students have equal access to educational
opportunities, regardless of sex. | look forward to continuing to workwith recipients nationwide to help ensure that each and

every recipient has at least oneknowledgeable Title IX coordinator with the authority and support needed to prevent and
address sex discrimination in our nation’s schools.

Sincerely,

/s/
Catherine E. Lhamon

Assistant Secretary for Civil Rights
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ADDITIONAL TITLE IX-RELATED
DEAR COLLEAGUE LETTERS
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

January 25, 2013

Dear Colleague:

Extracurricular athletics—which include club, intramural, or interscholastic (e.g., freshman, junior
varsity, varsity) athletics at all education levels—are an important component of an overall education
program. The United States Government Accountability Office (GAO) published a report that
underscored that access to, and participation in, extracurricular athletic opportunities provide

important health and social benefits to all students, particularly those with disabilities.1 These
benefits can include socialization, improved teamwork and leadership skills, and fitness.
Unfortunately, the GAO found that students with disabilities are not being afforded an equal

opportunity to participate in extracurricular athletics in public elementary and secondary schools.2

To ensure that students with disabilities consistently have opportunities to participate in extracurricular
athletics equal to those of other students, the GAO recommended that the United States Department of
Education (Department) clarify and communicate schools’ responsibilities under Section 504 of the
Rehabilitation Act of 1973 (Section 504) regarding the provision of extracurricular athletics. The
Department’s Office for Civil Rights (OCR) is responsible for enforcing Section 504, which is a Federal law
designed to protect the rights of individuals with disabilities in programs and activities (including

traditional public schools and charter schools) that receive Federal financial assistance.3

In response to the GAQ’s recommendation, this guidance provides an overview of the obligations of public
elementary and secondary schools under Section 504 and the Department’s Section 504 regulations, cautions
against making decisions based on presumptions and stereotypes, details the specific Section 504 regulations
that require students with disabilities to have an equal opportunity for participation in nonacademic and
extracurricular services and activities, and discusses the provision of separate or different athletic
opportunities. The specific details of the illustrative examples offered in this guidance are focused on the
elementary and secondary school context. Nonetheless, students with disabilities at the postsecondary level
must also be provided an equal opportunity to participate in athletics, including intercollegiate, club, and

intramural athletics.4

l. Overview of Section 504 Requirements

To better understand the obligations of school districts with respect to extracurricular athletics for students
with disabilities, it is helpful to review Section 504’s requirements.

Under the Department’s Section 504 regulations, a school district is required to provide a qualified student
with a disability an opportunity to benefit from the school district’s program equal to that of students without
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disabilities. For purposes of Section 504, a person with a disability is one who (1) has a physical or mental
impairment that substantially limits one or more major life activities; (2) has a record of such an impairment;

or (3) is regarded as having such an impairment.5 With respect to public elementary and secondary
educational services, “qualified” means a person (i) of an age during which persons without disabilities are
provided such services, (ii) of any age during which it is mandatory under state law to provide such services to
persons with disabilities, or (iii) to whom a state is required to provide a free appropriate public education

under the Individuals with Disabilities Education Act (IDEA).6

Of course, simply because a student is a “qualified” student with a disability does not mean that the student
must be allowed to participate in any selective or competitive program offered by a school district; school
districts may require a level of skill or ability of a student in order for that student to participate in a selective
or competitive program or activity, so long as the selection or competition criteria are not discriminatory.

Among other things, the Department’s Section 504 regulations prohibit school districts from:

denying a qualified student with a disability the opportunity to participate in or benefit from an aid,
benefit, or service;

affording a qualified student with a disability an opportunity to participate in or benefit from an aid,
benefit, or service that is not equal to that afforded others;

providing a qualified student with a disability with an aid, benefit, or service that is not as effective as
that provided to others and does not afford that student with an equal opportunity to obtain the
same result, gain the same benefit, or reach the same level of achievement in the most integrated
setting appropriate to the student’s needs;

providing different or separate aid, benefits, or services to students with disabilities or to any class of
students with disabilities unless such action is necessary to provide a qualified student with a
disability with aid, benefits, or services that are as effective as those provided to others; and

otherwise limiting a qualified individual with a disability in the enjoyment of any right, privilege,

advantage, or opportunity enjoyed by others receiving an aid, benefit, or service.7

The Department’s Section 504 regulations also require school districts to provide a free appropriate public
education (Section 504 FAPE) to each qualified person with a disability who is in the school district’s

jurisdiction, regardless of the nature or severity of the person’s disability.8

A school district must also adopt grievance procedures that incorporate appropriate due process standards
and that provide for prompt and equitable resolution of complaints alleging violations of the Section 504

. 9
regulations.

A school district’s legal obligation to comply with Section 504 and the Department’s regulations supersedes
any rule of any association, organization, club, or league that would render a student ineligible to participate,

or limit the eligibility of a student to participate, in any aid, benefit, or service on the basis of disability.10

Indeed, it would violate a school district’s obligations under Section 504 to provide significant assistance to
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any association, organization, club, league, or other third party that discriminates on the basis of disability in

providing any aid, benefit, or service to the school district’s students.11 To avoid violating their Section 504

obligations in the context of extracurricular athletics, school districts should work with their athletic
associations to ensure that students with disabilities are not denied an equal opportunity to participate in

interscholastic athletics.12

1. Do Not Act On Generalizations and Stereotypes

A school district may not operate its program or activity on the basis of generalizations, assumptions,
prejudices, or stereotypes about disability generally, or specific disabilities in particular. A school district also
may not rely on generalizations about what students with a type of disability are capable of—one student with
a certain type of disability may not be able to play a certain type of sport, but another student with the same
disability may be able to play that sport.

Example 1: A student has a learning disability and is a person with a disability as defined by Section 504. While
in middle school, this student enjoyed participating in her school’s lacrosse club. As she enters the ninth grade
in high school, she tries out and is selected as a member of the high school’s lacrosse team. The coach is
aware of this student’s learning disability and believes that all students with the student’s particular learning
disability would be unable to play successfully under the time constraints and pressures of an actual game.
Based on this assumption, the coach decides never to play this student during games. In his opinion,
participating fully in all the team practice sessions is good enough.

Analysis: OCR would find that the coach’s decision violates Section 504. The coach denied this

student an equal opportunity to participate on the team by relying solely on characteristics

he believed to be associated with her disability. A school district, including its athletic staff,

must not operate on generalizations or assumptions about disability or how a particular

disability limits any particular student. Rather, the coach

should have permitted this student an equal opportunity to participate in this athletic activity, which
includes the opportunity to participate in the games as well as the practices. The student, of course,
does not have a right to participate in the games; but the coach’s decision on whether the student gets
to participate in games must be based on the same criteria the coach uses for all other players (such as
performance reflected during practice sessions).

1. Ensure Equal Opportunity for Participation

A school district that offers extracurricular athletics must do so in such manner as is necessary to afford

qualified students with disabilities an equal opportunity for participation.13 This means making reasonable
modifications and providing those aids and services that are necessary to ensure an equal opportunity to
participate, unless the school district can show that doing so would be a fundamental alteration to its

program.14 Of course, a school district may adopt bona fide safety standards needed to implement its

extracurricular athletic program or activity. A school district, however, must consider whether safe
participation by any particular student with a disability can be assured through reasonable modifications or the

- . . 15
provision of aids and services.

Schools may require a level of skill or ability for participation in a competitive program or activity; equal
opportunity does not mean, for example, that every student with a disability is guaranteed a spot on an
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athletic team for which other students must try out. A school district must, however, afford qualified students
with disabilities an equal opportunity for participation in extracurricular athletics in an integrated manner to

the maximum extent appropriate to the needs of the student.16 This means that a school district must make
reasonable modifications to its policies, practices, or procedure whenever such modifications are necessary to
ensure equal opportunity, unless the school district can demonstrate that the requested modification would
constitute a fundamental alteration of the nature of the extracurricular athletic activity.

In considering whether a reasonable modification is legally required, the school district must first engage in an
individualized inquiry to determine whether the modification is necessary. If the modification is necessary,
the school district must allow it unless doing so would result in a fundamental alteration of the nature of the
extracurricular athletic activity. A modification might constitute a fundamental alteration if it alters such an
essential aspect of the activity or game that it would be unacceptable even if it affected all competitors
equally (such as adding an extra base in baseball). Alternatively, a change that has only a peripheral impact on
the activity or game itself might nevertheless give a particular player with a disability an unfair advantage over
others and, for that reason, fundamentally alter the character of the competition. Even if a specific
modification would constitute a fundamental alteration, the school district would still be required to
determine if other modifications might be available that would permit the student’s participation. To comply
with its obligations under Section 504, a school district must also provide a qualified student with a disability
with needed aids and services, if the failure to do so would deny that student an equal opportunity for
participation in extracurricular activities in an integrated manner to the maximum extent appropriate to the

needs of the student.17

Example 2: A high school student has a disability as defined by Section 504 due to a hearing impairment. The
student is interested in running track for the school team. He is especially interested in the sprinting events
such as the 100 and 200 meter dashes. At the tryouts for the track team, the start of each race was signaled by
the coach’s assistant using a visual cue, and the student’s speed was fast enough to qualify him for the team in
those events. After the student makes the team, the coach also signals the start of races during practice with
the same visual cue. Before the first scheduled meet, the student asks the district that a visual cue be used at
the meet simultaneously when the starter pistol sounds to alert him to the start of the race. Two neighboring
districts use a visual cue as an alternative start in their track and field meets. Those districts report that their
runners easily adjusted to the visual cue and did not complain about being distracted by the use of the visual
cue.

After conducting an individualized inquiry and determining that the modification is necessary for the student
to compete at meets, the district nevertheless refuses the student’s request because the district is concerned
that the use of a visual cue may distract other runners and trigger complaints once the track season begins.
The coach tells the student that although he may practice with the team, he will not be allowed to participate
in meets.

Analysis: OCR would find that the school district’s decision violates Section 504.

While a school district is entitled to set its requirements as to skill, ability, and other
benchmarks, it must provide a reasonable modification if necessary, unless doing so would
fundamentally alter the nature of the activity. Here, the student met the benchmark
requirements as to speed and skill in the 100 and 200 meter dashes to make the team. Once
the school district determined that the requested modification was necessary, the school
district was then obligated to provide the visual cue unless it determined that providing it
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would constitute a fundamental alteration of the activity. In this example, OCR would find that
the evidence demonstrated that the use of a visual cue does not alter an essential aspect of
the activity or give this student an unfair advantage over others. The school district should
have permitted the use of a visual cue and allowed the student to compete.

Example 3: A high school student was born with only one hand and is a student with a disability as defined
by Section 504. This student would like to participate on the school’s swim team. The requirements for
joining the swim team include having a certain level of swimming ability and being able to compete at meets.
The student has the required swimming ability and wishes to compete. She asks the school district to waive
the “two-hand touch” finish it requires of all swimmers in swim meets, and to permit her to finish with a
“one-hand touch.” The school district refuses the request because it determines that permitting the student
to finish with a “one-hand touch” would give the student an unfair advantage over the other swimmers.

Analysis: A school district must conduct an individualized assessment to determine whether
the requested modification is necessary for the student’s participation, and must determine
whether permitting it would fundamentally alter the nature of the activity. Here, modification
of the two-hand touch is necessary for the student to participate. In determining whether
making the necessary modification — eliminating the two-hand touch rule — would
fundamentally alter the nature of the swim competition, the school district must evaluate
whether the requested modification alters an essential aspect of the activity or would give
this student an unfair advantage over other swimmers.

OCR would find a one-hand touch does not alter an essential aspect of the activity. If,
however, the evidence demonstrated that the school district’s judgment was correct that
she would gain an unfair advantage over others who are judged on the touching of both
hands, then a complete waiver of the rule would constitute a fundamental alteration and
not be required.

In such circumstances, the school district would still be required to determine if other
modifications were available that would permit her participation. In this situation, for
example, the school district might determine that it would not constitute an unfair advantage
over other swimmers to judge the student to have finished when she touched the wall with
one hand and her other arm was simultaneously stretched forward. If so, the school district
should have permitted this modification of this rule and allowed the student to compete.

Example 4. An elementary school student with diabetes is determined not eligible for services under the IDEA.
Under the school district’s Section 504 procedures, however, he is determined to have a disability. In order to
participate in the regular classroom setting, the student is provided services under Section 504 that include
assistance with glucose testing and insulin administration from trained school personnel. Later in the year, this
student wants to join the school-sponsored gymnastics club that meets after school. The only eligibility
requirement is that all gymnastics club members must attend that school. When the parent asks the school to
provide the glucose testing and insulin administration that the student needs to participate in the gymnastics
club, school personnel agree that it is necessary but respond that they are not required to provide him with
such assistance because gymnastics club is an extracurricular activity.

Analysis: OCR would find that the school’s decision violates Section 504.

The student needs assistance in glucose testing and insulin administration in order to participate in
activities during and after school. To meet the requirements of Section 504 FAPE, the school district
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must provide this needed assistance during the school day.

In addition, the school district must provide this assistance after school under Section 504 so
that the student can participate in the gymnastics club, unless doing so would be a
fundamental alteration of the district’s education program. Because the school district always
has a legal obligation under IDEA to provide aids or services in its education program to

enable any IDEA-eligible students to participate in extracurricular activities,18 providing these
aids or services after school to a student with a disability not eligible under the IDEA would
rarely, if ever, be a fundamental alteration of its education program. This remains true even if
there are currently no IDEA-eligible students in the district who need these aids or services.

In this example, OCR would find that the school district must provide glucose testing and
insulin administration for this student during the gymnastics club in order to comply with its
Section 504 obligations. The student needs this assistance in order to participate in the
gymnastics club, and because this assistance is available under the IDEA for extracurricular
activities, providing this assistance to this student would not constitute a fundamental
alteration of the district’s education

19
program.

(A Offering Separate or Different Athletic Opportunities

As stated above, in providing or arranging for the provision of extracurricular athletics, a school district must
ensure that a student with a disability participates with students without disabilities to the maximum extent

appropriate to the needs of that student with a disability.20 The provision of unnecessarily separate or

different services is discriminatory.21 OCR thus encourages school districts to work with their community and

athletic associations to develop broad opportunities to include students with disabilities in all extracurricular
athletic activities. Students with disabilities who cannot participate in the school district’s existing
extracurricular athletics program — even with reasonable modifications or aids and services — should still have
an equal opportunity to receive the benefits of extracurricular athletics. When the interests and abilities of
some students with disabilities cannot be as fully and effectively met by the school district’s existing
extracurricular athletic program, the school district should create additional opportunities for those students
with disabilities.

In those circumstances, a school district should offer students with disabilities opportunities for athletic
activities that are separate or different from those offered to students without disabilities. These athletic
opportunities provided by school districts should be supported equally, as with a school district’s other
athletic activities. School districts must be flexible as they develop programs that consider the unmet
interests of students with disabilities. For example, an ever-increasing number of school districts across the
country are creating disability-specific teams for sports such as wheelchair tennis or wheelchair basketball.
When the number of students with disabilities at an individual school is insufficient to field a team, school
districts can also: (1) develop district-wide or regional teams for students with disabilities as opposed to a
school- based team in order to provide competitive experiences; (2) mix male and female students with
disabilities on teams together; or (3) offer “allied” or “unified” sports teams on which students with

disabilities participate with students without disabilities.22 OCR urges school districts, in coordination with
students, families, community and advocacy organizations, athletic associations, and other interested parties,

to support these and other creative ways to expand such opportunities for students with disabilities.23
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V. Conclusion

OCR is committed to working with schools, students, families, community and advocacy organizations, athletic
associations, and other interested parties to ensure that students with disabilities are provided an equal
opportunity to participate in extracurricular athletics. Individuals who believe they have been subjected to

discrimination may also file a complaint with OCR or in court.24

For the OCR regional office serving your area, please visit:
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm, or call OCR’s Customer Service Team at 1-
800-421-3481 (TDD 1-877-521-2172).

Please do not hesitate to contact us if we can provide assistance in your efforts to address this issue or if you
have other civil rights concerns. | look forward to continuing our work together to ensure that students with
disabilities receive an equal opportunity to participate in a school district’s education program.

Sincerely,

/s/

Seth M. Galanter
Acting Assistant Secretary for Civil Rights

! United States Government Accountability Office, Students with Disabilities: More Information and Guidance Could Improve Opportunities
in Physical Education and Athletics, No. GAO-10-519, at 1, 31 (June 2010), available at http://www.gao.gov/assets/310/305770.pdf.

2 Id. at 20-22, 25-26.

3 29 U.S.C. § 794(a), (b). Pursuant to a delegation by the Attorney General of the United States, OCR shares in the enforcement of Title Il of the

Americans with Disabilities Act of 1990, which is a Federal law prohibiting disability discrimination in the services, programs, and activities of state
and local governments (including public school districts), regardless of whether they receive Federal financial assistance. 42 U.S.C. § 12132.
Violations of Section 504 that result from school districts’ failure to meet the obligations identified in this letter also constitute violations of

Title 1. 42 U.S.C. § 12201(a). To the extent that Title Il provides greater protection than Section 504, covered entities

must comply with Title II’'s substantive requirements.

OCR also enforces Title IX of the Education Amendments of 1972, which prohibits discrimination on the basis of sex in education programs that
receive Federal financial assistance. 20 U.S.C. § 1681. For more information about the application of Title IX in athletics, see OCR’s “Reading Room,”
“Documents — Title IX,” at http://www.ed.gov/ocr/publications.html#TitleIX-Docs.

4 34 C.F.R. §§ 104.4, 104.47. The U.S. Department of Education has determined that this document is a “significant guidance document” under the
Office of Management and Budget's Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007). OCR issues this and other
policy guidance to provide recipients with information to assist them in meeting their obligations, and to provide members of the public with
information about their rights under the civil rights laws and implementing regulations that we enforce. OCR’s legal authority is based

on those laws and regulations. This letter does not add requirements to applicable law, but provides information and examples to inform recipients
about how OCR evaluates whether covered entities are complying with their legal obligations. If you are interested in commenting on this guidance,
please send an e-mail with your comments to OCR@ed.gov, or write to us at the following address: Office for Civil Rights, U.S. Department of
Education, 400
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Maryland Avenue, SW, Washington, DC 20202.

5 29 U.S.C. § 705(9)(B), (20)(B) (as amended by the Americans with Disabilities Act Amendments Act of 2008); 34

C.F.R. § 104.3(j). For additional information on the broadened meaning of disability after the effective date of the
2008 Amendments Act, see OCR’s 2012 Dear Colleague Letter and Frequently Asked Questions document, available at
http://www.ed.gov/ocr/letters/colleague-201109.html, and http://www.ed.gov/ocr/docs/dcl-504faq-201109.html.

®34 C.F.R. §104.3()(2).

7 34 C.F.R. § 104.4(b)(2)(i)-(iv), (vii), (2), (3). Among the many specific applications of these general requirements, Section 504 prohibits
harassment on the basis of disability, including harassment that occurs during extracurricular athletic activities. OCR issued a Dear Colleague
letter dated October 26, 2010, that addresses harassment, including disability harassment, in educational settings. See Dear Colleague Letter:
Harassment and Bullying, available at http://www.ed.gov/ocr/letters/colleague-201010.html. For additional information on disability-based
harassment, see OCR’s Dear Colleague Letter: Prohibited Disability Harassment (July 25, 2000), available at
http://www.ed.gov/ocr/docs/disabharassltr.html.

8 34 C.F.R. § 104.33(a). Section 504 FAPE may include services a student requires in order to ensure that he or she has an equal opportunity to

participate in extracurricular and other nonacademic activities. One way to meet the Section 504 FAPE obligation is to implement an individualized
education program (IEP) developed in accordance with the IDEA. 34 C.F.R. § 104.33(b)(2). Because the IDEA is not enforced by OCR, this document is
not intended as an explanation of IDEA requirements or implementing regulations, which include the requirement that a student’s IEP address the
special education, related services, supplementary aids and services, program modifications, and supports for school personnel to be provided to
enable the student to, among other things, participate in extracurricular and other nonacademic activities. 34 C.F.R. § 300.320(a)(4)(ii). In general,
OCR would view a school district’s failure to address participation or requests for participation in extracurricular athletics for a qualified student with
a disability with an IEP in a manner consistent with IDEA requirements as a failure to ensure Section 504 FAPE and an equal opportunity for
participation.

934 C.F.R. § 104.7(b).

10 34 C.F.R. § 104.10(a), 34 C.F.R. § 104.4(b)(1).

11 34 C.F.R. § 104.4(b)(1)(v); 34 C.F.R. pt. 104, App. A § 104.4 at 367 (2012).

OCR would find that an interscholastic athletic association is subject to Section 504 if it receives Federal financial assistance or its members are

recipients of Federal financial assistance who have ceded to the association controlling authority over portions of their athletic program. Cf. Cmtys.
for Equity v. Mich. High Sch. Athletic Ass’n, Inc., 80

F.Supp.2d 729, 733-35 (W.D. Mich. 2000) (at urging of the United States, court finding that an entity with controlling authority over a program or
activity receiving Federal financial assistance is subject to Title IX’s anti-discrimination rule). Where an athletic association is covered by Section
504, OCR would find that the school district’s obligations set out in this letter would apply with equal force to the covered athletic association.

1334 C.FR §104.37(a), (0).

14 See Alexander v. Choate, 469 U.S. 287, 300-01 (1985) (Section 504 may require reasonable modifications to a program or benefit to assure

meaningful access to qualified persons with disabilities); Southeastern Cmty. Coll. v. Davis, 442 U.S. 397 (1979) (Section 504 does not prohibit a
college from excluding a person with a serious hearing impairment as not qualified where accommodating the impairment would require a
fundamental alteration in the college’s program).

1534 C.F.R. § 104.4(b)(1).

16 34 C.F.R. § 104.37(a), (c); 34 C.F.R. § 104.34(b); 34 C.F.R. § 104.4(b)(1)(ii).

17 34 C.F.R. § 104.37(a), (c); 34 C.F.R. § 104.34(b); 34 C.F.R. § 104.4(b)(1)(ii). Although a school district may also raise the defense that a needed

modification or aid or service would constitute an undue burden to its program, based on OCR’s experience, such a defense would rarely, if ever,
prevail in the context of extracurricular athletics; for this reason, to the extent the examples in this letter touch on applicable defenses, the
discussion focuses on the fundamental alteration defense. To be clear, however, neither the fundamental alteration nor undue burden defense is
available in the context of a school district’s obligation to provide a FAPE under the IDEA or Section 504. See 20

U.S.C. § 1414(d)(1); 34 C.F.R. § 104.33. Moreover, whenever the IDEA would impose a duty to provide aids and

services needed for participation in extracurricular athletics (as discussed in footnote 8 above), OCR would likewise rarely, if ever, find that
providing the same needed aids and services for extracurricular athletics constitutes a fundamental alteration under Section 504 for students not
eligible under the IDEA.

18 )0 U.s.C. §§ 1412(a)(1), 1414(d)(1)(A)(i)(IV)(bb); 34 CFR §§ 300.320(a)(4)(ii), 300.107, 300.117; see also footnotes 8

& 17, above.

19 34 C.F.R. § 104.37.
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20 34 C.F.R. § 104.34(b).

21 34 CF.R. pt. 104, App. A § 104.4 at 367 (2012); 34 C.F.R. pt. 104, App. A § 104.37 at 376 (2012).

22 The Department’s Office of Special Education and Rehabilitative Services issued a guidance document that, among other things, includes

suggestions on ways to increase opportunities for children with disabilities to participate in physical education and athletic activities. That
guidance, Creating Equal Opportunities for Children and Youth with Disabilities to Participate in Physical Education and Extracurricular Athletics,
dated August 2011, is available at http://www?2.ed.gov/policy/speced/guid/idea/equal-pe.pdf.

23 It bears repeating, however, that a qualified student with a disability who would be able to participate in the school district’s existing

extracurricular athletics program, with or without reasonable modifications or the provision of aids and services that would not fundamentally alter
the program, may neither be denied that opportunity nor be limited to opportunities to participate in athletic activities that are separate or
different. 34 C.F.R. § 104.37(c)(2).

24 34 C.F.R. § 104.61 (incorporating 34 C.F.R. § 100.7(b)); Barnes v. Gorman, 536 U.S. 181, 185 (2002).
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

April 24, 2013
Dear Colleague:

The Office for Civil Rights (OCR) in the United States Department of Education (Department) is responsible for
enforcing Federal civil rights laws that prohibit discrimination based on race, color, national origin, sex, disability, or

age by recipients of Federal financial assistance (recipient(s)) from the Department.1 Although a significant portion
of the complaints filed with OCR in recent years have included retaliation claims, OCR has never before issued
public guidance on this important subject. The purpose of this letter is to remind school districts, postsecondary

institutions, and other recipients that retaliation is also a violation of Federal Iaw.2 This letter seeks to clarify the
basic principles of retaliation law and to describe OCR’s methods of enforcement.

The ability of individuals to oppose discriminatory practices, and to participate in OCR investigations and other
proceedings, is critical to ensuring equal educational opportunity in accordance with Federal civil rights laws.
Discriminatory practices are often only raised and remedied when students, parents, teachers, coaches, and
others can report such practices to school administrators without the fear of retaliation. Individuals should be
commended when they raise concerns about compliance with the Federal civil rights laws, not punished for
doing so.

The Federal civil rights laws make it unlawful to retaliate against an individual for the purpose of interfering with

any right or privilege secured by these Iaws.3 If, for example, an individual brings concerns about possible civil
rights problems to a school’s attention, it is unlawful for the school to retaliate against that individual for doing so. It
is also unlawful to retaliate against an individual because he or she made a complaint, testified, or participated in
any manner in an OCR investigation or proceeding. Thus, once a student, parent, teacher, coach, or other individual
complains formally or informally to a school about a potential civil rights violation or participates in an OCR
investigation or proceeding, the recipient is prohibited from retaliating (including intimidating, threatening,
coercing, or in any way discriminating against the individual) because of the individual’s complaint or participation.
OCR will continue to vigorously enforce this prohibition against retaliation.

1 OCR enforces Title VI of the Civil Rights Act of 1964 (Title V1), Title IX of the Education Amendments of 1972 (Title IX), Section 504 of the Rehabilitation Act of 1973 (Section 504), the
Age Discrimination Act of 1975 (Age Act), and the Boy Scouts of America Equal Access Act (Boy Scouts Act). OCR also shares enforcement responsibilities with the Department of
Justice for Title Il of the Americans with Disabilities Act of 1990 (Title I1), which prohibits discrimination against individuals with disabilities in state and local government services,
programs and activities, regardless of whether they receive Federal financial assistance.

2
The Federal courts have repeatedly affirmed that retaliation is a violation of the Federal civil rights laws enforced by OCR. See, e.g., Jackson v. Birmingham Board of Education, 544 U.S.
167 (2005); Peters v. Jenney, 327 F.3d 307, 320-21 (4th Cir. 2003); Weeks v. Harden Mfg. Corp., 291 F.3d 1307, 1311 (11th Cir. 2002).

3
See 34 C.F.R. § 100.7(e) (Title VI); 34 C.F.R. § 106.71 (Title IX) (incorporating 34 C.F.R. §100.7(e) by reference); 34 C.F.R. § 104.61 (Section 504) (incorporating 34 C.F.R. §100.7(e) by
reference); and 34 C.F.R. §108.9 (Boy Scouts Act)

If OCR finds that a recipient retaliated in violation of the civil rights laws, OCR will seek the recipient’s voluntary

commitments through a resolution agreement to take specific measures to remedy the identified noncompliance.4
Such a resolution agreement must be designed both to ensure that the individual who was retaliated against
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receives redress and to ensure that the recipient complies with the prohibition against retaliation in the future. OCR
will determine which remedies, including monetary relief, are appropriate based on the facts presented in each
specific case.

Steps OCR could require a recipient to take to ensure compliance in the future include, but are not limited to:
* training for employees about the prohibition against retaliation and ways to avoid engaging in retaliation;
* adopting a communications strategy for ensuring that information concerning retaliation is continually
being conveyed to employees, which may include incorporating the prohibition against retaliation into
relevant policies and procedures; and

* implementing a public outreach strategy to reassure the public that the recipient is committed to complying
with the prohibition against retaliation.

If OCR finds that a recipient engaged in retaliation and the recipient refuses to voluntarily resolve the identified
area(s) of noncompliance or fails to live up to its commitments in a resolution agreement, OCR will take appropriate
enforcement action. The enforcement actions available to OCR include initiating administrative proceedings to
suspend, terminate, or refuse to grant or continue financial assistance made available through the Department to

the recipient; or referring the case to the U.S. Department of Justice for judicial proceedings.5

OCR is available to provide technical assistance to entities that request assistance in complying with the prohibition
against retaliation or any other aspect of the civil rights laws OCR enforces. Please visit
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm to contact the OCR regional office that serves your state or

territory.

Thank you for your help in ensuring that America’s educational institutions are free from retaliation so that
concerns about equal educational opportunity can be openly raised and addressed.

Sincerely,

/s/

Seth Galanter
Acting Assistant Secretary for Civil Rights

(incorporating 34 C.F.R. §100.7(e) by reference). Title Il and the Age Act have similar regulatory language. See 28 C.F.R. § 35.134 (Title II); and 34 C.F.R. § 110.34 (Age Act).

4
See OCR’s Case Processing Manual for more information about resolution agreements, available at
http://www.ed.gov/ocr/docs/ocrcpm.html.

5
See 34 C.F.R. §100.8.
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

June 25, 2013
Dear Colleague:

We as a nation need to do more to help the hundreds of thousands of young people who become mothers and
fathers each year graduate from high school ready for college and successful careers. According to studies cited in
the attached pamphlet, Supporting the Academic Success of Pregnant and Parenting Students Under Title IX of the
Education Amendments of 1972, 26 percent of young men and young women combined who had dropped out of
public high schools — and one-third of young women — said that becoming a parent was a major factor in their
decision to leave school. And, only 51 percent of young women who had a child before age 20 earned their high
school diploma by age 22.

The educational prospects are worse at the higher-education level. Only 2 percent of young women who had a child
before age 18 earned a college degree by age 30. This low education attainment means that young parents are
more likely than their peers to be unemployed or underemployed, and the ones who do find jobs will, on average,
earn significantly less than their peers.

To help improve the high school and college graduation rates of young parents, we must support pregnant and
parenting students so that they can stay in school and complete their education, and thereby build better lives for
themselves and their children. In view of this need, my office has prepared the attached pamphlet to help

secondary school administrators, teachers, counselors, parents and students in this important work.1 Although this
pamphlet focuses on secondary schools, the legal principles apply to all recipients of federal financial assistance,
including postsecondary institutions.

The pamphlet provides background on school retention problems associated with young parents and the
requirements related to these issues contained in the Department’s regulation implementing Title IX, 20 U.S.C. §§
1681 et seq. As the pamphlet explains, it is illegal under Title IX for schools to exclude pregnant students (or
students who have been pregnant) from participating in any part of an educational program, including
extracurricular activities. Schools may implement special instructional programs or classes for pregnant students,
but participation must be completely voluntary on the part of the student. Also, the programs and classes must be
comparable to those offered to other students with regard to the range of academic, extracurricular and
enrichment opportunities.

A school must excuse a student’s absences because of pregnancy or childbirth for as long as the student’s doctor
deems the absences medically necessary. When a student returns to school, she must be allowed to return to the
same academic and extracurricular status as before her medical leave began. By ensuring that the student has the
opportunity to maintain her academic status, we can encourage young parents to work toward graduation instead
of choosing to drop out of school.

1 . .
This pamphlet replaces the pamphlet entitled Teenage Pregnancy and Parenthood Issues Under Title IX of the Education Amendments of 1972, which the
Department of Education’s Office for Civil Rights published in 1991.

The pamphlet also includes information on strategies that educators may use and programs schools can develop to
address the educational needs of students who become pregnant or have children.
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The pamphlet is available online at http://www?2.ed.gov/about/offices/list/ocr/docs/pregnancy.pdf. If you need
additional information about Title IX, have questions regarding the Office for Civil Rights’ (OCR) policies or seek
technical assistance, please contact the OCR enforcement office that serves your state or territory. The list of
offices is available at http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.

Thank you for your attention to the importance of ensuring that young parents have the opportunity to graduate
from high school and earn a college degree. | look forward to continuing our work together to provide all students
with the opportunity to fully benefit from their schools’ educational programs and activities.

Sincerely,

/s/

Seth Galanter
Acting Assistant Secretary for Civil Rights
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

October 26, 2010
Dear Colleague:

In recent years, many state departments of education and local school districts have taken steps to reduce bullying
in schools. The U.S. Department of Education (Department) fully supports these efforts. Bullying fosters a climate of
fear and disrespect that can seriously impair the physical and psychological health of its victims and create
conditions that negatively affect learning, thereby undermining the ability of students to achieve their full potential.
The movement to adopt anti-bullying policies reflects schools’ appreciation of their important responsibility to
maintain a safe learning environment for all students. | am writing to remind you, however, that some student
misconduct that falls under a school’s anti-bullying policy also may trigger responsibilities under one or more of the
federal antidiscrimination laws enforced by the Department’s Office for Civil Rights (OCR). As discussed in more
detail below, by limiting its response to a specific application of its anti-bullying disciplinary policy, a school may fail
to properly consider whether the student misconduct also results in discriminatory harassment.

The statutes that OCR enforces include Title VI of the Civil Rights Act of 19641 (Title VI), which prohibits
discrimination on the basis of race, color, or national origin; Title IX of the Education Amendments of 19722 (Title
IX), which prohibits discrimination on the basis of sex; Section 504 of the Rehabilitation Act of 19733 (Section 504);
and Title Il of the Americans with Disabilities Act of 19904 (Title Il). Section 504 and Title Il prohibit discrimination on
the basis of disability.5 School districts may violate these civil rights statutes and the Department’s implementing
regulations when peer harassment based on race, color, national origin, sex, or disability is sufficiently serious that it
creates a hostile environment and such harassment is encouraged, tolerated, not adequately addressed, or ignored
by school employees.6 School personnel who understand their legal obligations to address harassment under these
laws are in the best position to prevent it from occurring and to respond appropriately when it does. Although this
letter focuses on the elementary and secondary school context, the legal principles also apply to postsecondary
institutions covered by the laws and regulations enforced by OCR.

Some school anti-bullying policies already may list classes or traits on which bases bullying or harassment is
specifically prohibited. Indeed, many schools have adopted anti-bullying policies that go beyond prohibiting bullying
on the basis of traits expressly protected by the federal civil rights laws

! 42 U.S.C. § 2000d et seq.
220 U.S.C. § 1681 et seq.
329 U.S.C. § 794.

442 U.S.C. § 12131 et seq.

5
OCR also enforces the Age Discrimination Act of 1975, 42 U.S.C. § 6101 et seq., and the Boy Scouts of America Equal Access Act, 20 U.S.C. § 7905. This letter
does not specifically address those statutes.

6

The Department’s regulations implementing these statutes are in 34 C.F.R. parts 100, 104, and 106. Under these federal civil rights laws and regulations,
students are protected from harassment by school employees, other students, and third parties. This guidance focuses on peer harassment, and articulates the
legal standards that apply in administrative enforcement and in court cases where plaintiffs are seeking injunctive relief.

enforced by OCR—race, color, national origin, sex, and disability—to include such bases as sexual orientation and
religion. While this letter concerns your legal obligations under the laws enforced by OCR, other federal, state, and
local laws impose additional obligations on schools.7 And, of course, even when bullying or harassment is not a civil
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rights violation, schools should still seek to prevent it in order to protect students from the physical and emotional
harms that it may cause.

Harassing conduct may take many forms, including verbal acts and name-calling; graphic and written statements,
which may include use of cell phones or the Internet; or other conduct that may be physically threatening, harmful,
or humiliating. Harassment does not have to include intent to harm, be directed at a specific target, or involve
repeated incidents. Harassment creates a hostile environment when the conduct is sufficiently severe, pervasive, or
persistent so as to interfere with or limit a student’s ability to participate in or benefit from the services, activities, or
opportunities offered by a school. When such harassment is based on race, color, national origin, sex, or disability, it
violates the civil rights laws that OCR enforces.8

A school is responsible for addressing harassment incidents about which it knows or reasonably 9should have
known. In some situations, harassment may be in plain sight, widespread, or well-known to students and staff, such
as harassment occurring in hallways, during academic or physical education classes, during extracurricular activities,
at recess, on a school bus, or through graffiti in public areas. In these cases, the obvious signs of the harassment are
sufficient to put the school on notice. In other situations, the school may become aware of misconduct, triggering an
investigation that could lead to the discovery of additional incidents that, taken together, may constitute a hostile
environment. In all cases, schools should have well-publicized policies prohibiting harassment and procedures for
reporting and resolving 10complaints that will alert the school to incidents of harassment.

When responding to harassment, a school must take immediate and appropriate action to investigate or otherwise
determine what occurred. The specific steps in a school’s investigation will vary depending upon the nature of the
allegations, the source of the complaint, the age of the student or students involved, the size and administrative
structure of the school, and other factors. In all cases, however, the inquiry should be prompt, thorough, and
impartial.

If an investigation reveals that discriminatory harassment has occurred, a school must take prompt and effective
steps reasonably calculated to end the harassment, eliminate any hostile environment and its

7
For instance, the U.S. Department of Justice (DOJ) has jurisdiction over Title IV of the Civil Rights Act of 1964, 42 U.S.C. § 2000c (Title IV), which prohibits

discrimination on the basis of race, color, sex, religion, or national origin by public elementary and secondary schools and public institutions of higher learning.
State laws also provide additional civil rights protections, so districts should review these statutes to determine what protections they afford (e.g., some state
laws specifically prohibit discrimination on the basis of sexual orientation).

8Some conduct alleged to be harassment may implicate the First Amendment rights to free speech or expression. For more information on the First Amendment’s
application to harassment, see the discussions in OCR’s Dear Colleague Letter: First Amendment (July 28, 2003), available at
http://www.ed.gov/about/offices/list/ocr/firstamend.html, and OCR’s Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties (Jan. 19, 2001) (Sexual Harassment Guidance), available at http://www.ed.gov/about/offices/list/ocr/docs/shguide.html.

9A school has notice of harassment if a responsible employee knew, or in the exercise of reasonable care should have known, about the harassment. For a
discussion of what a “responsible employee” is, see OCR’s Sexual Harassment Guidance.
10

Districts must adopt and publish grievance procedures providing for prompt and equitable resolution of student and employee sex and disability
discrimination complaints, and must notify students, parents, employees, applicants, and other interested parties that the district does not discriminate on the
basis of sex or disability. See 28 C.F.R. § 35.106; 28 C.F.R. § 35.107(b); 34 C.F.R. § 104.7(b); 34 C.F.R. § 104.8; 34 C.F.R. § 106.8(b); 34 C.F.R. § 106.9.
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effects, and prevent the harassment from recurring. These duties are a school’s responsibility even if the misconduct
also is covered by an anti-bullying policy, and regardless of whether a student has complained, asked the school to
take action, or identified the harassment as a form of discrimination.

Appropriate steps to end harassment may include separating the accused harasser and the target, providing
counseling for the target and/or harasser, or taking disciplinary action against the harasser. These steps should not
penalize the student who was harassed. For example, any separation of the target from an alleged harasser should
be designed to minimize the burden on the target’s educational program (e.g., not requiring the target to change his
or her class schedule).

In addition, depending on the extent of the harassment, the school may need to provide training or other
interventions not only for the perpetrators, but also for the larger school community, to ensure that all students,
their families, and school staff can recognize harassment if it recurs and know how to respond. A school also may be
required to provide additional services to the student who was harassed in order to address the effects of the
harassment, particularly if the school initially delays in responding or responds inappropriately or inadequately to
information about harassment. An effective response also may need to include the issuance of new policies against
harassment and new procedures by which students, parents, and employees may report allegations of harassment
(or wide dissemination of existing policies and procedures), as well as wide distribution of the contact information
for the district’s Title IX and Section 504/Title Il coordinators.11

Finally, a school should take steps to stop further harassment and prevent any retaliation against the person who
made the complaint (or was the subject of the harassment) or against those who provided information as witnesses.
At a minimum, the school’s responsibilities include making sure that the harassed students and their families know
how to report any subsequent problems, conducting follow-up inquiries to see if there have been any new incidents
or any instances of retaliation, and responding promptly and appropriately to address continuing or new problems.

When responding to incidents of misconduct, schools should keep in mind the following:

The label used to describe an incident (e.g., bullying, hazing, teasing) does not determine how a school is
obligated to respond. Rather, the nature of the conduct itself must be assessed for civil rights implications. So, for
example, if the abusive behavior is on the basis of race, color, national origin, sex, or disability, and creates a hostile
environment, a school is obligated to respond in accordance with the applicable federal civil rights statutes and
regulations enforced by OCR.

When the behavior implicates the civil rights laws, school administrators should look beyond simply disciplining
the perpetrators. While disciplining the perpetrators is likely a necessary step, it often is insufficient. A school’s
responsibility is to eliminate the hostile environment created by the harassment,

11
Districts must designate persons responsible for coordinating compliance with Title IX, Section 504, and Title Il, including the investigation of any complaints

of sexual, gender-based, or disability harassment. See 28 C.F.R. § 35.107(a); 34 C.F.R. § 104.7(a); 34 C.F.R. § 106.8(a).
address its effects, and take steps to ensure that harassment does not recur. Put differently, the unique effects of
discriminatory harassment may demand a different response than would other types of bullying.
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Below, | provide hypothetical examples of how a school’s failure to recognize student misconduct as discriminatory
harassment violates students’ civil rights.12 In each of the examples, the school was on notice of the harassment
because either the school or a responsible employee knew or should have known of misconduct that constituted
harassment. The examples describe how the school should have responded in each circumstance.

Title VI: Race, Color, or National Origin Harassment

Some students anonymously inserted offensive notes into African-American students’ lockers and notebooks, used
racial slurs, and threatened African-American students who tried to sit near them in the cafeteria. Some
African-American students told school officials that they did not feel safe at school. The school investigated and
responded to individual instances of misconduct by assigning detention to the few student perpetrators it could
identify. However, racial tensions in the school continued to escalate to the point that several fights broke out
between the school’s racial groups.

In this example, school officials failed to acknowledge the pattern of harassment as indicative of a racially hostile
environment in violation of Title VI. Misconduct need not be directed at a particular student to constitute
discriminatory harassment and foster a racially hostile environment. Here, the harassing conduct included overtly
racist behavior (e.g., racial slurs) and also targeted students on the basis of their race (e.g., notes directed at
African-American students). The nature of the harassment, the number of incidents, and the students’ safety
concerns demonstrate that there was a racially hostile environment that interfered with the students’ ability to
participate in the school’s education programs and activities.

Had the school recognized that a racially hostile environment had been created, it would have realized that it
needed to do more than just discipline the few individuals whom it could identify as having been involved. By failing
to acknowledge the racially hostile environment, the school failed to meet its obligation to implement a more
systemic response to address the unique effect that the misconduct had on the school climate. A more effective
response would have included, in addition to punishing the perpetrators, such steps as reaffirming the school’s
policy against discrimination (including racial harassment), publicizing the means to report allegations of racial
harassment, training faculty on constructive responses to racial conflict, hosting class discussions about racial
harassment and sensitivity to students of other races, and conducting outreach to involve parents and students in an
effort to identify problems and improve the school climate. Finally, had school officials responded appropriately and
aggressively to the racial harassment when they first became aware of it, the school might have prevented the
escalation of violence that occurred.13

12
Each of these hypothetical examples contains elements taken from actual cases.
13
More information about the applicable legal standards and OCR’s approach to investigating allegations of harassment on the basis of race, color, or national

origin is included in Racial Incidents and Harassment Against Students at Educational Institutions: Investigative Guidance, 59 Fed. Reg. 11,448 (Mar. 10, 1994),
available at http://www.ed.gov/about/offices/list/ocr/docs/race394.html.

Over the course of a school year, school employees at a junior high school received reports of several incidents of
anti-Semitic conduct at the school. Anti-Semitic graffiti, including swastikas, was scrawled on the stalls of the school
bathroom. When custodians discovered the graffiti and reported it to school administrators, the administrators
ordered the graffiti removed but took no further action. At the same school, a teacher caught two ninth-graders
trying to force two seventh-graders to give them money. The ninth-graders told the seventh-graders, “You Jews have
all of the money, give us some.” When school administrators investigated the incident, they determined that the
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seventh-graders were not actually Jewish. The school suspended the perpetrators for a week because of the serious
nature of their misconduct. After that incident, younger Jewish students started avoiding the school library and
computer lab because they were located in the corridor housing the lockers of the ninth-graders. At the same school,
a group of eighth-grade students repeatedly called a Jewish student “Drew the dirty Jew.” The responsible
eighth-graders were reprimanded for teasing the Jewish student.

The school administrators failed to recognize that anti-Semitic harassment can trigger responsibilities under Title VI.
While Title VI does not cover discrimination based solely on religion,14 groups that face discrimination on the basis
of actual or perceived shared ancestry or ethnic characteristics may not be denied protection under Title VI on the
ground that they also share a common faith. These principles apply not just to Jewish students, but also to students
from any discrete religious group that shares, or is perceived to share, ancestry or ethnic characteristics (e.g.,
Muslims or Sikhs). Thus, harassment against students who are members of any religious group triggers a school’s
Title VI responsibilities when the harassment is based on the group’s actual or perceived shared ancestry or ethnic
characteristics, rather than solely on its members’ religious practices. A school also has responsibilities under Title VI
when its students are harassed based on their actual or perceived citizenship or residency in a country whose
residents share a dominant religion or a distinct religious identity.15

In this example, school administrators should have recognized that the harassment was based on the students’
actual or perceived shared ancestry or ethnic identity as Jews (rather than on the students’ religious practices). The
school was not relieved of its responsibilities under Title VI because the targets of one of the incidents were not
actually Jewish. The harassment was still based on the perceived ancestry or ethnic characteristics of the targeted
students. Furthermore, the harassment negatively affected the ability and willingness of Jewish students to
participate fully in the school’s education programs and activities (e.g., by causing some Jewish students to avoid the
library and computer lab). Therefore, although the discipline that the school imposed on the perpetrators was an
important part of the school’s response, discipline alone was likely insufficient to remedy a hostile environment.
Similarly, removing the graffiti, while a necessary and important step, did not fully satisfy the school’s
responsibilities.

14

As noted in footnote seven, DOJ has the authority to remedy discrimination based solely on religion under Title IV.
15

More information about the applicable legal standards and OCR’s approach to investigating complaints of discrimination against members of religious groups
is included in OCR’s Dear Colleague Letter: Title VI and Title IX Religious Discrimination in Schools and Colleges (Sept. 13, 2004), available at
http://www?2.ed.gov/about/offices/list/ocr/religious-rights2004.html.

As discussed above, misconduct that is not directed at a particular student, like the graffiti in the bathroom, can still
constitute discriminatory harassment and foster a hostile environment. Finally, the fact that school officials
considered one of the incidents “teasing” is irrelevant for determining whether it contributed to a hostile
environment.

Because the school failed to recognize that the incidents created a hostile environment, it addressed each only in
isolation, and therefore failed to take prompt and effective steps reasonably calculated to end the harassment and
prevent its recurrence. In addition to disciplining the perpetrators, remedial steps could have included counseling
the perpetrators about the hurtful effect of their conduct, publicly labeling the incidents as anti-Semitic, reaffirming
the school’s policy against discrimination, and publicizing the means by which students may report harassment.
Providing teachers with training to recognize and address anti-Semitic incidents also would have increased the
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effectiveness of the school’s response. The school could also have created an age-appropriate program to educate
its students about the history and dangers of anti-Semitism, and could have conducted outreach to involve parents
and community groups in preventing future anti-Semitic harassment.

Title IX: Sexual Harassment

Shortly after enrolling at a new high school, a female student had a brief romance with another student. After the
couple broke up, other male and female students began routinely calling the new student sexually charged names,
spreading rumors about her sexual behavior, and sending her threatening text messages and e-mails. One of the
student’s teachers and an athletic coach witnessed the name calling and heard the rumors, but identified it as
“hazing” that new students often experience. They also noticed the new student’s anxiety and declining class
participation. The school attempted to resolve the situation by requiring the student to work the problem out directly
with her harassers.

Sexual harassment is unwelcome conduct of a sexual nature, which can include unwelcome sexual advances,
requests for sexual favors, or other verbal, nonverbal, or physical conduct of a sexual nature. Thus, sexual
harassment prohibited by Title IX can include conduct such as touching of a sexual nature; making sexual comments,
jokes, or gestures; writing graffiti or displaying or distributing sexually explicit drawings, pictures, or written
materials; calling students sexually charged names; spreading sexual rumors; rating students on sexual activity or
performance; or circulating, showing, or creating e-mails or Web sites of a sexual nature.

In this example, the school employees failed to recognize that the “hazing” constituted sexual harassment. The
school did not comply with its Title IX obligations when it failed to investigate or remedy the sexual harassment. The
conduct was clearly unwelcome, sexual (e.g., sexual rumors and name calling), and sufficiently serious that it limited
the student’s ability to participate in and benefit from the school’s education program (e.g., anxiety and declining
class participation).

The school should have trained its employees on the type of misconduct that constitutes sexual harassment. The
school also should have made clear to its employees that they could not require the student to confront her
harassers. Schools may use informal mechanisms for addressing harassment, but only if the parties agree to do so
on a voluntary basis. Had the school addressed the harassment consistent with Title IX, the school would have, for
example, conducted a thorough investigation and taken interim measures to separate the student from the accused
harassers. An effective response also might have included training students and employees on the school’s policies
related to harassment, instituting new procedures by which employees should report allegations of harassment, and
more widely distributing the contact information for the district’s Title IX coordinator. The school also might have
offered the targeted student tutoring, other academic assistance, or counseling as necessary to remedy the effects
of the harassment.16

Title IX: Gender-Based Harassment

Over the course of a school year, a gay high school student was called names (including anti-gay slurs and sexual
comments) both to his face and on social networking sites, physically assaulted, threatened, and ridiculed because he
did not conform to stereotypical notions of how teenage boys are expected to act and appear (e.g., effeminate
mannerisms, nontraditional choice of extracurricular activities, apparel, and personal grooming choices). As a result,
the student dropped out of the drama club to avoid further harassment. Based on the student’s self-identification as
gay and the homophobic nature of some of the harassment, the school did not recognize that the misconduct
included discrimination covered by Title IX. The school responded to complaints from the student by reprimanding
the perpetrators consistent with its anti-bullying policy. The reprimands of the identified perpetrators stopped the
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harassment by those individuals. It did not, however, stop others from undertaking similar harassment of the
student.

As noted in the example, the school failed to recognize the pattern of misconduct as a form of sex discrimination
under Title IX. Title IX prohibits harassment of both male and female students regardless of the sex of the harasser—
i.e., even if the harasser and target are members of the same sex. It also prohibits gender-based harassment, which
may include acts of verbal, nonverbal, or physical aggression, intimidation, or hostility based on sex or
sex-stereotyping. Thus, it can be sex discrimination if students are harassed either for exhibiting what is perceived as
a stereotypical characteristic for their sex, or for failing to conform to stereotypical notions of masculinity and
femininity. Title IX also prohibits sexual harassment and gender-based harassment of all students, regardless of the
actual or perceived sexual orientation or gender identity of the harasser or target.

Although Title IX does not prohibit discrimination based solely on sexual orientation, Title IX does protect all
students, including lesbian, gay, bisexual, and transgender (LGBT) students, from sex discrimination. When students
are subjected to harassment on the basis of their LGBT status, they may also, as this example illustrates, be
subjected to forms of sex discrimination prohibited under Title IX. The fact that the harassment includes anti-LGBT
comments or is partly based on the target’s actual or perceived sexual orientation does not relieve a school of its
obligation under Title IX to investigate and remedy overlapping sexual harassment or gender-based harassment.

In this example, the harassing conduct was based in part on the student’s failure to act as some of his peers
believed a boy should act. The harassment created a hostile environment that limited the student’s ability to
participate in the school’s education program (e.g., access to the drama club). Finally, even though the student
did not identify the harassment as sex discrimination, the school should have recognized that the student had
been subjected to gender-based harassment covered by Title IX.

16
More information about the applicable legal standards and OCR’s approach to investigating allegations of sexual harassment is included in OCR’s Sexual

Harassment Guidance, available at http://www.ed.gov/about/offices/list/ocr/docs/shguide.html.

In this example, the school had an obligation to take immediate and effective action to eliminate the hostile
environment. By responding to individual incidents of misconduct on an ad hoc basis only, the school failed to
confront and prevent a hostile environment from continuing. Had the school recognized the conduct as a form of
sex discrimination, it could have employed the full range of sanctions (including progressive discipline) and remedies
designed to eliminate the hostile environment. For example, this approach would have included a more
comprehensive response to the situation that involved notice to the student’s teachers so that they could ensure
the student was not subjected to any further harassment, more aggressive monitoring by staff of the places where
harassment occurred, increased training on the scope of the school’s harassment and discrimination policies, notice
to the target and harassers of available counseling services and resources, and educating the entire school
community on civil rights and expectations of tolerance, specifically as they apply to gender stereotypes. The school
also should have taken steps to clearly communicate the message that the school does not tolerate harassment and
will be responsive to any information about such conduct.17

Section 504 and Title Il: Disability Harassment

Several classmates repeatedly called a student with a learning disability “stupid,” “idiot,” and “retard” while in
school and on the school bus. On one occasion, these students tackled him, hit him with a school binder, and threw
his personal items into the garbage. The student complained to his teachers and guidance counselor that he was
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continually being taunted and teased. School officials offered him counseling services and a psychiatric evaluation,
but did not discipline the offending students. As a result, the harassment continued. The student, who had been
performing well academically, became angry, frustrated, and depressed, and often refused to go to school to avoid
the harassment.

In this example, the school failed to recognize the misconduct as disability harassment under Section 504 and Title II.
The harassing conduct included behavior based on the student’s disability, and limited the student’s ability to
benefit fully from the school’s education program (e.g., absenteeism). In failing to investigate and remedy the
misconduct, the school did not comply with its obligations under Section 504 and Title Il. Counseling may be a
helpful component of a remedy for harassment. In this example, however, since the school failed to recognize the
behavior as disability harassment, the school did not adopt a comprehensive approach to eliminating the hostile
environment.

Such steps should have at least included disciplinary action against the harassers, consultation with the district’s
Section 504/Title Il coordinator to ensure a comprehensive and effective response, special training for staff on
recognizing and effectively responding to harassment of students with disabilities, and monitoring to ensure that the
harassment did not resume.18

| encourage you to reevaluate the policies and practices your school uses to address bullying19 and harassment to
ensure that they comply with the mandates of the federal civil rights laws.

18
More information about the applicable legal standards and OCR’s approach to investigating allegations of disability harassment is included in OCR’s Dear
Colleague Letter: Prohibited Disability Harassment (July 25, 2000), available at http://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html.

19

For resources on preventing and addressing bullying, please visit http://www.bullyinginfo.org, a Web site established by a federal Interagency Working Group
on Youth Programs. For information on the Department’s bullying prevention resources, please visit the Office of Safe and Drug-Free Schools’ Web site at
http://www.ed.gov/offices/OESE/SDFS. For information on regional Equity Assistance Centers that assist schools in developing and implementing policies and
practices to address issues regarding race, sex, or national origin discrimination, please visit http://www.ed.gov/programs/equitycenters.
For your convenience, the following is a list of online resources that further discuss the obligations of districts to

respond to harassment prohibited under the federal antidiscrimination laws enforced by OCR:

Sexual Harassment: It’s Not Academic (Revised 2008):
http://www.ed.gov/about/offices/list/ocr/docs/ocrshpam.html

Dear Colleague Letter: Sexual Harassment Issues (2006)
http://www?2.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html

Dear Colleague Letter: Religious Discrimination (2004):
http://www?2.ed.gov/about/offices/list/ocr/religious-rights2004.html|

Dear Colleague Letter: First Amendment (2003): http://www.ed.gov/about/offices/list/ocr/firstamend.html

Sexual Harassment Guidance (Revised 2001):
http://www.ed.gov/about/offices/list/ocr/docs/shguide.html

Dear Colleague Letter: Prohibited Disability Harassment (2000):
http://www.ed.gov/about/offices/list/ocr/docs/disabharassltr.html

Racial Incidents and Harassment Against Students (1994):
http://www.ed.gov/about/offices/list/ocr/docs/race394.html
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Please also note that OCR has added new data items to be collected through its Civil Rights Data Collection (CRDC),
which surveys school districts in a variety of areas related to civil rights in education. The CRDC now requires districts
to collect and report information on allegations of harassment, policies regarding harassment, and discipline
imposed for harassment. In 2009-10, the CRDC covered nearly 7,000 school districts, including all districts with more
than 3,000 students. For more information about the CRDC data items, please visit
http://www?2.ed.gov/about/offices/list/ocr/whatsnew.html.

OCR is committed to working with schools, students, students’ families, community and advocacy organizations, and
other interested parties to ensure that students are not subjected to harassment. Please do not hesitate to contact
OCR if we can provide assistance in your efforts to address harassment or if you have other civil rights concerns.

For the OCR regional office serving your state, please visit: http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm,
or call OCR’s Customer Service Team at 1-800-421-3481.

| look forward to continuing our work together to ensure equal access to education, and to promote safe and
respectful school climates for America’s students.

Sincerely,

/sl

Russlynn Ali

Assistant Secretary for Civil Rights
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KEY TITLE IX RESOLUTION AGREEMENTS
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VOLUNTARY RESOLUTION AGREEMENT

State University of New York
OCR Docket No. 02-11-6001

In order to resolve Case No. 02-11-6001, the State University of New York (SUNY) assures the U.S. Department of
Education, New York Office for Civil Rights (OCR), that it will take the actions detailed below pursuant to the
requirements of Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et seq., and its
implementing regulation at 34 C.F.R. Part 106.

The U.S. Department of Education, Office for Civil Rights (OCR) initiated a compliance review of the State University
of New York (SUNY) in December 2010 under Title IX. During the course of the investigation, SUNY implemented a
number of policies, procedures, and practices in an effort to improve its response to complaints of alleged sex
discrimination, including sexual violence and sexual harassment, in accord with detailed OCR guidance that was
released four months into the compliance review.

This Resolution Agreement has been entered into voluntarily by SUNY and does not constitute an admission by
SUNY that it is not in compliance with Title IX and/or its implementing regulation. SUNY voluntarily agrees to the
following to assure that it and each SUNY campus' will continue to: promptly investigate all incidents of sex
discrimination of which SUNY and/or the campus has notice (including incidents that SUNY knew or reasonably
should have known about); take appropriate disciplinary action against those who violate University/campus policies
and procedures addressing sex discrimination; and take prompt and effective responsive action reasonably designed
to end a hostile environment if one has been created, prevent its recurrence, and, where appropriate, take steps to
remedy the effects of the hostile environment.

A. Title IX Coordinators

SUNY System Administration and each SUNY campus has designated a Title IX Coordinator. No later than March 31,
2014, SUNY will provide certification that each SUNY campus has continued to revise relevant publications
disseminated to students and employees to notify all students and employees of the name and/or title, office
address, electronic mail (email) address and telephone number of the person(s) designated to coordinate its efforts
to comply with Title IX. SUNY System Administration will notify all employees of the same information. The Title IX
Coordinator or a qualified designee will annually review all formal and informal complaints of discrimination on the
basis of sex (including sexual harassment, sexual assault, and sexual violence) received as well as the information
collected pursuant to Items | and J of this Agreement, in order to identify any patterns or systemic problems; and,
will take appropriate action to address any patterns or problems identified.

Reporting Requirement 1: By July 31, 2014, July 31, 2015, and July 31, 2016, SUNY will provide
documentation to OCR showing that each Title IX coordinator completed an annual review. This
documentation will include information about the number of complaints received, the type of
complaint (sexual harassment, sexual violence, pregnancy discrimination, etc.), a general description
of the outcome of the complaints (such as, referred to discipline or human resources, accused found
responsible, accused found not responsible), any trends or patterns identified, and any actions
taken in response to trends or patterns identified.

' The twenty-nine state-operated campuses of the State University of New York established by New York State Education Law §352 are Albany, Alfred State,
Binghamton, Brockport, University at Buffalo, Buffalo State, Canton, Cobleskill, Cortland, Delhi, Downstate Medical, Empire State, Environmental Science and
Forestry, Farmingdale, Fredonia, Geneseo, SUNYIT, Maritime, Morrisville, New Paltz, Old Westbury, Oneonta, Optometry, Oswego, Plattsburgh, Potsdam,
Purchase, Stony Brook, Upstate Medical.
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Reporting Requirement 2: By March 31, 2014, SUNY will provide to OCR a certification from each
Title IX Coordinator that SUNY System Administration and each SUNY campus has revised its
relevant publications pursuant to Section A above, and will include a list of the titles of the
publications in which the information appears (e.g. college catalog, Title IX web site, student
handbook) as well as a copy of at least one publication disseminated to students and/or employees
containing the required notification, or printouts or a link to an on-line publication containing the
required notification. Inserts may be used pending reprinting of these publications.

B. Notices of Nondiscrimination

No later than January 31, 2014, SUNY’s System Administration and each SUNY campus will continue to revise and
publish notices of nondiscrimination to state that SUNY System Administration and each SUNY campus, respectively,
does not discriminate on the basis of sex in the educational programs or activities which it operates or in
employment (and may include other bases such as race, color, national origin, disability and age). Notices will
include a statement that inquiries concerning the application of Title IX and its implementing regulation may be
referred to the designated Title IX Coordinators or to OCR. Additionally, by the same date, notices of
nondiscrimination for each SUNY campus will be published broadly, including on a campus web site, and in the
college catalog, student handbook, and application form/web site.

Reporting Requirement: By March 31, 2014, SUNY will provide to OCR a certification from each Title
IX Coordinator that the campus has revised and published its notice of nondiscrimination. This
certification will include a list of the titles of the publications in which the information appears (e.g.
college catalog, Title IX web site, student handbook) and a copy of at least one publication
disseminated to the campus community, or printouts or a link to an on-line publication containing
the notice. Additionally, SUNY will provide copies of applications for employment for SUNY System
Administration and each SUNY campus containing the appropriate notice. Inserts may be used
pending reprinting of these publications.

C. Grievance Procedures

SUNY has revised its SUNY System grievance procedures addressing complaints alleging discrimination on the basis
of sex (including sexual harassment, sexual assault, and sexual violence), known as the SUNY-Wide Discrimination
Complaint Procedure, to include the bulleted points below, so that such procedures provide for the prompt and
equitable resolution of complaints by students and all types of employees alleging all forms of sex discrimination
(including sexual harassment, sexual assault, and sexual violence) against students, employees and third parties. No
later than March 31, 2014, SUNY will determine whether at that time each SUNY campus is utilizing the SUNY-Wide
Discrimination Complaint Procedure or is utilizing different grievance procedures to address complaints alleging
discrimination on the basis of sex (including sexual harassment, sexual assault, and sexual violence). Each SUNY
campus utilizing a grievance procedure other than the SUNY-Wide Discrimination Complaint Procedure must revise
it as necessary and as indicated in the bulleted points below, to include at a minimum:
* notice that the procedures apply to complaints alleging all forms of sex discrimination (including sexual
harassment, sexual assault, and sexual violence) against employees, students, or third parties;
* an explanation to students and all types of employees of how to file a complaint pursuant to the procedures;
* the name or title, office address, email address, and telephone number of the individual(s) with whom to file
a complaint;
* definitions and examples of what types of actions may constitute sex discrimination (including sexual
harassment, sexual assault and sexual violence);
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* a statement that responsible employees are expected to promptly report sexual harassment that they
observe or learn about;

* provisions for the prompt, adequate, reliable, and impartial investigation of all complaints, including the
opportunity for the parties to present witnesses and other evidence;

* provisions for the investigation of complaints when the complainant does not choose to proceed with an
informal or formal resolution or a hearing;

* provisions to indicate that SUNY has an obligation to make reasonable efforts to investigate and address
instances of sex discrimination when it knows or should have known about such instances, regardless of
complainant cooperation and involvement;

* provisions ensuring that the parties are afforded similar and timely access to any information used at the
hearing;

¢ clarification that any informal resolution mechanism set forth in the procedures will only be used if the parties
voluntarily agree to do so, that the complainant should not be required to resolve the problem directly with
the respondent and that there will be instances when the informal resolution mechanism may be
inappropriate (e.g., mediation is prohibited in cases of sexual assault, and those involving a student
complaining of sexual harassment against an employee in a position of authority over the student); and that
the complainant must be notified of the right to end the informal process at any time and begin the formal
stage of the complaint process;

* a statement that the preponderance of the evidence standard will be used for investigating alleged sex
discrimination and sexual harassment;

* designated and reasonably prompt timeframes for the major stages of the grievance process that apply
equally to the parties of the complaint, including the investigation, complaint resolution, and appeal
processes, if any;

* an assurance that victims will be made aware of their Title IX rights and available resources, such as
counseling, the local rape crisis center, and their right to file a complaint with a local law enforcement
agency;

* a provision indicating that SUNY will comply with law enforcement requests for cooperation and such
cooperation may require SUNY to temporarily suspend the fact-finding aspect of a Title IX investigation
while the law enforcement agency is in the process of gathering evidence, and that SUNY will promptly
resume its Title IX investigation as soon as notified by the law enforcement agency that it has completed the
evidence gathering process;

* a provision indicating that SUNY will implement appropriate interim steps during the law enforcement
agency’s investigation period to provide for the safety of the victim(s) and the campus community and the
avoidance of retaliation;

* provisions indicating the availability of interim measures during the University’s investigation of possible
sexual harassment (such as how to obtain counseling and academic assistance in the event of a sexual
assault, and what interim measures can be taken if the alleged perpetrator lives on campus and/or attends
classes with the victim), and that such interim measures will not disproportionately impact the complainant;

* an assurance that the complaint and investigation will be kept confidential to the extent possible;

* written notice to both parties of the outcome;

* notice of the opportunity of both parties to appeal the findings, if the procedures allow appeals;

* an assurance that any appeal will be conducted in an impartial manner by an impartial decision maker;

* an assurance that steps will be taken to prevent discrimination and harassment, to prevent the recurrence of
discrimination and harassment, and to remedy the discriminatory effects on the victim(s) and others, if
appropriate;

* examples of the range of possible disciplinary sanctions, and the types of remedies available to victims and
others; and
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* astatement that retaliation is prohibited against any individual who files a sex discrimination complaint under
Title IX or participates in a complaint investigation in any way.

Reporting Requirement 1: By March 31, 2014, for each SUNY campus, SUNY will indicate whether at
that time the institution is utilizing the SUNY-Wide Discrimination Complaint Procedure to address
complaints alleging discrimination on the basis of sex (including sexual harassment, sexual assault,
and sexual violence), or has chosen to utilize a grievance procedure other than the SUNY System
grievance procedures. SUNY may choose to provide to OCR an updated version of the list it
previously provided to OCR of the campuses that have chosen to utilize a grievance procedure other
than the SUNY System Grievance Procedures, if there have been any changes. As per policy, all
campuses must use the SUNY-Wide Discrimination Complaint Procedure unless the campus has
made application for an exception. Requests for exception, along with a copy of the requesting
campus’s discrimination complaint procedure, must be filed with the SUNY Office of General
Counsel. The request for an exception will be acted upon by the SUNY Office of General Counsel
after a review of the campus’s complaint procedure.

Reporting Requirement 2: As of this Resolution Agreement’s execution date, SUNY has provided for
OCR’s review a draft of the revised SUNY-Wide Discrimination Complaint Procedure. SUNY will
share with OCR the approved procedures for SUNY campuses that have chosen to use a grievance
procedure other than the SUNY-Wide Discrimination Complaint Procedure as these become
available; by no later than March 31, 2014, SUNY will have provided to OCR a draft of the grievance
procedures for any SUNY campus that, by that time, has chosen to utilize a grievance procedure
other than the SUNY-Wide Discrimination Complaint Procedure to address complaints alleging
discrimination on the basis of sex (including sexual harassment, sexual assault, and sexual violence),
which will have already received approval from the SUNY Office of General Counsel. OCR will review
these grievance procedures in order to ensure that they comply with Title IX.

Reporting Requirement 3: Within six (6) months of OCR’s confirmation that the revised SUNY-Wide
Discrimination Complaint Procedures, and any other sex discrimination grievance procedures used
by a SUNY campus that differs from the SUNY-Wide Discrimination Complaint Procedures, conform
with Title IX, each SUNY Title IX Coordinator will certify that the campus or SUNY System
Administration has formally adopted its revised procedures; updated their printed publications and
on-line publications with the revised procedures (inserts may be used pending reprinting of these
publications); and electronically disseminated the revised grievance procedures to students and
employees. This documentation will include evidence of the electronic dissemination of the revised
grievance procedures to students and employees, a list of the titles of the publications in which the
information appears (e.g. college catalog, Title IX web site, student handbook) as well as a copy of at
least one publication, either a printout or a link to an on-line publication containing the revised
grievance procedures or if not yet finalized, a copy of the insert for printed publications.

D. Individuals On-Call to Notify Complainants of Options and Coordination with Law Enforcement Agencies

SUNY asserts that each SUNY campus has procedures that allow victims to report complaints of sexual violence and
sexual assault at any time of day. During general business hours the Title IX Coordinator and/or designees are
available to assist victims, and at all other times campus police are available. The Campus Police departments are
24-hour operations and they are equipped to receive reports from victims at any time. By January 31, 2014, each
SUNY campus’ policies and procedures will codify existing practices and require the following:
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1. Upon receipt of a sex discrimination complaint or report (including receipt by any SUNY campus police
department), each SUNY campus will provide to the complainant a written notice describing the available
options, including pursuing a criminal complaint with a law enforcement agency, pursuing SUNY’s
investigation and disciplinary process, or pursuing both options at the same time; and the potential
consequences of pursuing both options (i.e., possible temporary suspension of the fact-finding aspect of
SUNY’s investigation while the law enforcement agency is in the process of gathering evidence). The SUNY
campus will document which option(s) the complainant wishes to pursue.

2. SUNY campus police will promptly notify the campus Title IX Coordinator upon receipt of any complaint or
report of alleged sexual misconduct/assault. The SUNY campus will not wait for the conclusion of the
criminal investigation or criminal proceeding to begin its own sex discrimination investigation, and if needed,
will take immediate steps to protect the student in the educational setting.

Reporting Requirement: Within a month of the signing of this agreement, SUNY will provide a copy
of a written notice to a victim developed consistent with Section D above. This notice will be a
model for each SUNY campus, which will develop campus-specific notices that will contain at a
minimum, the information contained in the model notice sent from SUNY to OCR. By June 30, 2014,
copies of or a website link to each campus’ notice will be submitted to OCR.

E. Title IX Training

SUNY System and/or each SUNY campus will continue to provide regular in-person or online training to all staff
responsible for recognizing and reporting incidents of sexual harassment and staff with Title IX compliance and
implementation responsibilities, which may include Title IX Coordinators, deputy coordinators, residential assistants,
and campus police. By December 31, 2013, and by the same date in 2014 and 2015, SUNY will demonstrate that
training was provided by SUNY System Administration and/or by each SUNY campus and covered, at a minimum: the
grievance procedures; how to recognize and appropriately address allegations and complaints pursuant to Title IX;
identifying sex discrimination, sexual harassment, sexual assault, and sexual violence; SUNY’s responsibilities under
Title IX to address such allegations; and the relevant resources available. The training for Title IX Coordinators and
designees will include instruction on how to conduct and document adequate, reliable, and impartial Title IX
investigations. During the training, SUNY will provide copies of revised nondiscrimination notices and Title IX
grievance procedures, as these become available, to all attendees or refer them to their location within the
publications they already possess.

Reporting Requirement: By December 31, 2013, and by the same date in 2014 and 2015, SUNY will
provide documentation to OCR demonstrating that training was provided by SUNY System
Administration and/or by each SUNY campus in accordance with Section E above. The
documentation will include, at a minimum, the name(s) and credentials of the trainer(s); the date(s)
and time(s) of the training(s); the type of audience and estimated number of attendees; and copies
of any training materials distributed.

F. Campus-Based Committees

SUNY has asserted that its campuses already operate personal safety committees consisting of representative
student leaders that, among other duties, identify strategies for ensuring that students understand their rights
under Title IX, how to report possible violations of Title IX, and feel comfortable and confident that campus officials
to whom they make such reports will take them seriously and promptly and equitably respond. By June 30, 2014,
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the committees at each SUNY campus will identify and recommend strategies for the prevention of sexual
harassment/sexual assault incidents, including outreach and educational activities; such as providing for incoming
freshmen to take a course or attend a workshop that highlights the connection between alcohol abuse and sexual
harassment and sexual violence, which will be recommended to the campus for implementation.

Reporting Requirement: Within a month of the signing of this agreement, SUNY will provide OCR with a
copy of a communication sent to Personal Safety Committee Chairs about Title IX and the goals outlined in
section F above. By June 30, 2014, SUNY will provide a written description of the strategies identified and
recommended by the committees for the prevention of sexual harassment/sexual assault incidents. SUNY
will also provide OCR with a list of the current membership of the Personal Safety Committee on each SUNY
campus and the committee’s web site, if applicable.

G. Information Sessions

By December 31, 2014, and annually thereafter during the course of the monitoring, each SUNY campus will offer a
series of information sessions to students so that they are aware of the campus’ prohibition against sex
discrimination (including sexual harassment, sexual assault, and sexual violence); how to recognize such sex
discrimination and sexual harassment when it occurs; and how and with whom to report any incidents of sex
discrimination (including sexual harassment, sexual assault, and sexual violence). In addition, the sessions will cover
the campus’ revised grievance procedures for Title IX complaints, as well as a general overview of Title IX, the rights
it confers on students, the resources available to students who believe that they have been victims of sexual
harassment/assault/violence, and the existence of OCR and its authority to enforce Title IX. These sessions may be
provided as part of the existing annual student orientation for new and returning students, and existing annual
residence life orientation for students residing in campus housing.

Reporting Requirement: By December 31, 2014, and annually thereafter during the course of the
monitoring, SUNY will provide to OCR documentation demonstrating implementation of Action Item G
above at each SUNY campus, including a description of each information session and the dates the
information sessions were held.

H. Dissemination of Information Regarding Sex Discrimination

SUNY has asserted that each of its campuses distributes information that identifies sex discrimination, sexual
harassment and sexual assault (including sexual violence); what to do if a student has been the victim of sexual
assault; how to obtain counseling and academic assistance in the event of a sexual assault; available interim
measures of protection; contact information for on and off-campus resources for victims of sexual assault; the
campus’ grievance procedure(s) for addressing Title IX complaints raised by students and staff; and the name or title
and contact information for the campus’ Title IX Coordinator(s) and a description of the Title IX Coordinator’s role.

Reporting Requirement: By September 30, 2014, SUNY will provide confirmation that each campus
distributes the information referenced in Action Item H. If the information is posted on a website, SUNY
may provide the website link. SUNY will also provide samples of campus-created brochures or pamphlets,
which will also be shared with all Title IX Coordinators as examples or models. By September 30, 2015, and
the same date in 2016, SUNY will provide a sample of website links and brochures or pamphlets that have
been revised in the previous year.

l. Climate Checks
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By the end of academic years 2013-2014, 2014-2015, and 2015-2016, each SUNY campus will conduct (with the
support and assistance of the committees referenced above) periodic assessments of campus climate to assess the
effectiveness of steps taken pursuant to this Resolution Agreement, or otherwise by the campus, to provide for a
campus free of sexual harassment, in particular sexual assaults and sexual violence. The campus will seek input
from the campus community, which includes students (including victims and witnesses to sexual harassment), the
personal safety committee, the Title IX Coordinator, and any deputy coordinators or designees. Campuses will use
information gathered during these climate checks to inform future proactive steps taken by the campus to provide
for a safe educational environment and compliance with Title IX. Campuses will share information gathered and
recommendations with each campus’ respective Title IX Coordinator. A climate check can be conducted in many
ways, including but not limited to a survey distributed in-person or online, or a poll conducted in-person or online. In
addition, the campus may organize an open forum information session for students and employees, and designated,
publicized walk-in hours for campus community input.

Reporting Requirement: By July 31, 2014, and by the same date in 2015 and 2016, SUNY will provide
documentation to OCR demonstrating implementation of Section | above at each SUNY campus, including
any resulting summaries of the information obtained and any proposed and/or completed actions based on
that information.

J. Remedies for Other Complainants

By December 31, 2013, each SUNY campus will publish an invitation to those who have reported alleged sexual
misconduct or otherwise believe they have been subjected to sexual misconduct on campus to provide to the Title
IX Coordinator any recommendations regarding ways to improve the effectiveness of the campus’ implementation
of its sexual harassment policies and procedures. These notices must be widely distributed and may be published
on the campus web site, sent via email to the campus community, or posted in a conspicuous on-campus location.

Reporting Requirement: By February 28, 2014, SUNY will report in writing to OCR that each SUNY campus
has published the notices consistent with Section J above, including a link to the notices and/or a description
of where the paper notice was posted; and by June 30, 2014, will provide to OCR copies of any
recommendations received as a result of the published notices.

K. Complaint Reviews

By January 31, 2014, SUNY Albany, SUNY New Paltz, SUNY Buffalo State College, and SUNY Morrisville will review all
complaints filed during and since academic year 2011-2012, to determine whether each complaint was handled
consistent with the criteria set forth in Section C above. These four campuses will take appropriate action to
address any problems identified in the manner in which these complaints were handled; including providing
appropriate remedies that may still be available for the complainants in these cases, such as counseling or academic
adjustments. These reviews will carefully scrutinize areas of concern noted by OCR during the course of this
compliance review; i.e., whether the campus failed to investigate a complaint of which it had notice; whether the
campus failed to promptly and adequately investigate a complaint or report of harassment; whether the campus
failed to use the preponderance of the evidence standard in investigating allegations of sexual harassment; whether
the campus provided notice of the outcome of the complaint investigation to the alleged victim and the alleged
harasser; and, whether the campus took steps to prevent the recurrence of harassment and to address any hostile
environment created by the harassment.

Reporting Requirement: By January 31, 2014, SUNY will provide to OCR a report of each campus’ review of
complaints filed during and since academic year 2011-2012 at SUNY Albany, SUNY New Paltz, SUNY Buffalo
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State College, and SUNY Morrisville. At a minimum, this report will identify any complaints that were not
handled consistent with the criteria set forth in Section C above; and, will indicate the action that will be
taken to address any problems identified.

L. Documentation

By one month of signing the RA, SUNY agrees to provide the following checklist to Title IX Coordinators and
designees so that they can make their best efforts to include in their written reports of complaint investigations, at a
minimum, the following information:

* the name and sex of the alleged victim, and if different, the name and sex of the person reporting the
allegation;

* a statement of the allegation, a description of the incident(s), and the date(s) and time(s) (if known) of the
alleged incident(s);

* the date that the complaint or other report was made;

* the date the accused was interviewed;

* the names and sex of all persons alleged to have committed the alleged harassment;

* the names and sex of all known witnesses to the alleged incident(s);

* the dates that any relevant documentary evidence (including medical, cell phone and other records as
appropriate) was obtained;

* any written statements of the complainant (or victim, if different from the complainant);

* the date on which SUNY or the campus temporarily suspended the fact-finding aspect of its Title IX
investigation while the law enforcement agency was in the process of gathering evidence, and as applicable,
the date on which SUNY or the campus resumed its investigation process;

* the outcome of the investigation, and if any, the disciplinary process;

* the response of SUNY or campus personnel, including any interim and permanent steps taken with respect to
the complainant and the accused; and

* anarrative of all action taken to prevent recurrence of any harassing incident(s), including any written
documentation.

Reporting Requirement: By within two months of signing the RA, SUNY will submit to OCR documentation
confirming completion of Section L above.

SUNY understands that OCR will not close the monitoring of this agreement until OCR determines that SUNY has
fulfilled the terms of this agreement and is in compliance with the regulations implementing Title IX, at 34 C.F.R.
§§106.8, 106.9, and 106.31, which were at issue in this case. SUNY also understands that by signing this agreement,
it agrees to provide data and other information in a timely manner in accordance with the reporting requirements of
this agreement. Further, SUNY understands that during the monitoring of this agreement, if necessary, and with
notice to SUNY, OCR may visit SUNY campuses, interview staff and students, and request such additional reports or
data as are necessary for OCR to determine whether SUNY has fulfilled the terms of this agreement and is in
compliance with the regulations implementing Title 1X, at 34 C.F.R. §§106.8, 106.9 and 106.31, which were at issue
in this case. SUNY understands and acknowledges that OCR may initiate administrative enforcement or judicial
proceedings to enforce the specific terms and obligations of this agreement. Before initiating administrative
enforcement (34 C.F.R. §§ 100.9, 100.10), or judicial proceeding to enforce this agreement, OCR shall give SUNY
written notice of the alleged breach and a minimum of sixty (60) calendar days to cure the alleged breach.
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September 30, 2013 /s/
Date William F. Howard
Senior Vice Chancellor, General Counsel and Secretary
of the University

This document has been reformatted from its original version to fit this document.
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DEPARTMENT OF EDUCATION
34 CFR Part 668

[Docket ID ED-2013-OPE-0124]
RIN 1840-AD16

Violence Against Women Act

AGENCY: Office of Postsecondary Education, Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the Student Assistance General Provisions regulations issued under the Higher
Education Act of 1965, as amended (HEA), to implement the changes made to the Clery Act by the Violence Against
Women Reauthorization Act of 2013 (VAWA). These regulations are intended to update, clarify, and improve the current

regulations.

DATES: These regulations are effective July 1, 2015.

FOR FURTHER INFORMATION CONTACT: Ashley Higgins, U.S. Department of Education, 1990 K Street NW., Room 8037,
Washington, DC 20006—-8502. Telephone (202) 219-7061 or by email at: Ashley.Higgins@ed.gov. If you use
telecommunications device for the deaf (TDD) or a text telephone (TTY), call the Federal Relay Service (FRS), toll free, at
1-800-877—-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of This Regulatory Action: On March 7th, 2013, President Obama signed the Violence Against Women
Reauthorization Act of 2013 (VAWA) (Pub. L. 113-4), which, among other provisions, amended section 485(f) of the HEA,
otherwise known as the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act (Clery Act).
The Clery Act requires institutions of higher education to comply with certain campus safety- and security-related
requirements as a condition of their participation in the title IV, HEA programs. Notably, VAWA amended the Clery Act to
require institutions to compile statistics for incidents of dating violence, domestic violence, sexual assault, and stalking
and to include certain policies, procedures, and programs pertaining to these incidents in their annual security reports.
We are amending § 668.46 of title 34 of the Code of Federal Regulations (CFR) to implement these statutory changes.
Additionally, we are updating this section by incorporating provisions added to the Clery Act by the Higher Education
Opportunity Act, enacted in 2008, deleting outdated deadlines and cross-references, and making other changes to
improve the readability and clarity of the regulations. We have published 34 CFR 668.46 in its entirety at the end of these
regulations for our readers’ convenience.

Summary of the Major Provisions of This Regulatory Action: The final regulations will—

¢ Require institutions to maintain statistics about the number of incidents of dating violence, domestic violence, sexual
assault, and stalking that meet the definitions of those terms;

e Clarify the very limited circumstances in which an institution may remove reports of crimes that have been “unfounded”’
and require institutions to report to the Department and disclose in the annual security report the number of

“unfounded’’ crime reports;
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¢ Revise the definition of “‘rape’’ to reflect the Federal Bureau of Investigation’s (FBI) updated definition in the UCR
Summary Reporting System, which encompasses the categories of rape, sodomy, and sexual assault with an object that
are used in the UCR National Incident-Based Reporting System;

¢ Revise the categories of bias for the purposes of Clery Act hate crime reporting to add gender identity and to separate
ethnicity and national origin into separate categories;

¢ Require institutions to provide to incoming students and new employees and describe in their annual security reports
primary prevention and awareness programs. These programs must include: a statement that the institution prohibits
the crimes of dating violence, domestic violence, sexual assault, and stalking, as those terms are defined in these final
regulations; the definitions of these terms in the applicable jurisdiction; the definition of “‘consent,”” in reference to
sexual activity, in the applicable jurisdiction; a description of safe and positive options for bystander intervention;
information on risk reduction; and information on the institution’s policies and procedures after a sex offense occurs;

¢ Require institutions to provide, and describe in their annual security reports, ongoing prevention and awareness
campaigns for students and employees. These campaigns must include the same information as the institution’s primary
prevention and awareness program;

7 oaa

¢ Define the terms ‘““awareness programs,”” ““bystander intervention,” ““ongoing prevention and awareness campaigns,”’
““primary prevention programs,’” and ‘“‘risk reduction;”’

¢ Require institutions to describe each type of disciplinary proceeding used by the institution; the steps, anticipated
timelines, and decision- making process for each type of disciplinary proceeding; how to file a disciplinary complaint;
and how the institution determines which type of proceeding to use based on the circumstances of an allegation of
dating violence, domestic violence, sexual assault, or stalking;

¢ Require institutions to list all of the possible sanctions that the institution may impose following the results of any
institutional disciplinary proceedings for an allegation of dating violence, domestic violence, sexual assault, or stalking;

e Require institutions to describe the range of protective measures that the institution may offer following an allegation of
dating violence, domestic violence, sexual assault, or stalking;

¢ Require institutions to provide for a prompt, fair, and impartial disciplinary proceeding in which:
(1) Officials are appropriately trained and do not have a conflict of interest or bias for or against the accuser or the
accused;
(2) the accuser and the accused have equal opportunities to have others present, including an advisor of their choice; (3)
the accuser and the accused receive simultaneous notification, in writing, of the result of the proceeding and any
available appeal procedures;
(4) the proceeding is completed in a reasonably prompt timeframe;
(5) the accuser and accused are given timely notice of meetings at which one or the other or both may be present; and
(6) the accuser, the accused, and appropriate officials are given timely and equal access to information that will be used
during informal and formal disciplinary meetings and hearings;

¢ Define the terms ““proceeding’’ and ““result’”’; and

¢ Specify that compliance with these provisions does not constitute a violation of section 444 of the General Education
Provisions Act (20 U.S.C. 1232g), commonly known as the Family Educational Rights and Privacy Act of 1974 (FERPA).

Costs and Benefits: A benefit of these final regulations is that they will strengthen the rights of victims of dating violence,
domestic violence, sexual assault, and stalking on college campuses. Institutions will be required to collect and disclose
statistics of crimes reported to campus security authorities and local police agencies that involve incidents of dating
violence, domestic violence, sexual assault, and stalking. This will improve crime reporting and will help ensure that
students, prospective students, families, and employees and potential employees of the institutions will be better
informed about each campus’ safety and security procedures. Ultimately, the improved reporting and transparency will
promote safety and security on college campuses.
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Institutions are likely to incur two types of costs under the final regulations: Paperwork costs of complying with the
regulations, and other compliance costs that institutions may incur as they take required steps to improve security on
campus. Institutions will incur paperwork costs involved in: Changing the reporting of crime statistics to capture additional
crimes, categories of crimes, differentiation of hate crimes, and expansion of categories of bias reported; and the
development of statements of policy about prevention programs and institutional disciplinary actions.

Institutions will also incur additional compliance costs. Costs to improve safety on campus will include annual training of
officials on issues related to dating violence, domestic violence, sexual assault, and stalking as well as training on how to
conduct disciplinary proceeding investigations and hearings. The final regulations are not estimated to have a significant
net budget impact on the title IV, HEA student aid programs over loan cohorts from 2014 to 2024.

On June 20, 2014, the Secretary published a notice of proposed rulemaking (NPRM) for these regulations in the Federal
Register (79 FR 35418). The final regulations contain several changes from the NPRM. We fully explain the changes in the
Analysis of Comments and Changes section of the preamble that follows.

Implementation date of these regulations: Section 482(c) of the HEA requires that regulations affecting programs under
title IV of the HEA be published in final form by November 1, prior to the start of the award year (July 1) to which they
apply. However, that section also permits the Secretary to designate any regulation as one that an entity subject to the
regulations may choose to implement earlier and the conditions for early implementation. The Secretary has not
designated any of the provisions in these final regulations for early implementation. Therefore, these final regulations are
effective July 1, 2015.

Public Comment: In response to our invitation in the NPRM, approximately 2,200 parties submitted comments on the
proposed regulations. In addition, approximately 3,600 individuals submitted a petition expressing their support for
comments submitted by the American Association of University Women. We group major issues according to subject, with
appropriate sections of the regulations referenced in parentheses. We discuss other substantive issues under the sections
of the proposed regulations to which they pertain. Generally, we do not address technical or other minor changes.

Analysis of Comments and Changes: An analysis of the comments and of any changes in the regulations since publication
of the NPRM follows.

General

Comments: The great majority of the commenters expressed strong support for the proposed regulations. They believed
that these regulations would: Improve the data related to incidents of dating violence, domestic violence, and stalking at
institutions; foster greater transparency and accountability around institutional policies and procedures; strengthen
institutional efforts to prevent dating violence, domestic violence, sexual assault, and stalking; and ensure proper training
for individuals who are involved in institutional disciplinary proceedings. The commenters believed that these changes
would lead to greater institutional accountability and result in better information for students and families. They also
believed that these regulations would foster more supportive environments for victims of dating violence, domestic
violence, sexual assault, and stalking to come forward to report these crimes. Although generally supportive of the
regulations, a few commenters urged the Department to consider the needs and perspectives of an accused student,
particularly in regard to the regulations pertaining to institutional disciplinary proceedings.

Several commenters noted that the changes that VAWA made to the Clery Act did not alter an institution’s obligations to
comply with title IX of the Education Amendments of 1972 (title 1X), its implementing regulations, or associated guidance
issued by the Department’s Office for Civil Rights (OCR).1 However, many commenters noted that institutions’ obligations
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under the Clery Act and under title IX overlap in some areas, and they urged the Department to provide as much guidance
as possible about how to comply with both laws to promote best practices and to reduce regulatory burden.

Finally, some of the commenters stressed the need for institutions to consider students and employees with disabilities
when designing their campus safety policies, especially their campus sexual assault policies. The commenter noted that
women with disabilities are at a high risk for sexual and other forms of violence.

Discussion: We appreciate the commenters’ support. We note that the White House Task Force to Protect Students from
Sexual Assault, which was established on January 22, 2014, has released and continues to develop guidance and model
policies for institutions to use in working to comply with the Clery Act and title IX. Those resources are available to
institutions at the Web site www.notalone.gov under the ‘“Schools’’ tab. The Department intends to build on these

resources and provide additional tools and guidance where possible for institutions, including by updating The Handbook
for Campus Safety and Security Reporting (http://www2.ed.gov/admins/ lead/safety/handbook.pdf).

Changes: None.

Implementation

Comments: Several of the commenters requested clarification regarding the implementation of these new regulations.
Some commenters wondered whether institutions would be expected to identify whether crimes included in statistics in
previous calendar years met the definitions of ‘““dating violence,” ‘““domestic violence,” or “‘stalking’’ or to revise their
statistics pertaining to rape using the revised definition. Other commenters stressed that institutions should be given
significant time to develop or revise procedures, learn how to categorize the new crimes, and update their annual security
reports to comply with these final regulations.

Discussion: As first explained by the Department in an electronic announcement published on May 29th, 2013, and later
reiterated in Dear Colleague Letter GEN-14-13 (http:// ifap.ed.gov/dpcletters/GEN1413.html), institutions must make a
good-faith effort to include accurate and complete statistics for dating violence, domestic violence, sexual assault, and

stalking as defined in section 40002(a) of the Violence Against Women Act of 1994 for calendar year 2013 in the annual
security report that must be published by October 1, 2014. Institutions will not be required to revise their statistics for
calendar years 2013 or 2014 to reflect the final regulations.

Section 485(f)(1)(F) and (f)(5) of the Clery Act requires institutions to disclose and report crime statistics for the three
most recent calendar years in each annual security report. Consistent with the approach that we took when implementing
the changes to the Clery Act and the annual fire safety report added by the Higher Education Opportunity Act, we will
phase in the new statistical requirements. The first annual security report to contain a full three years of data using the
definitions in these final regulations will be the annual security report due on October 1, 2018. Section 304(b) of VAWA
specified that the amendments made to the Clery Act would be effective with respect to the annual security report
prepared by an institution of higher education one calendar year after the date of enactment of VAWA, and each
subsequent calendar year. Accordingly, institutions are legally required to update their policies, procedures, and practices
to meet the statutory requirements for the annual security report issued in 2014.

These final regulations will become effective on July 1, 2015, providing institutions at least seven months after the
regulations are published to further update or refine their policies, procedures, and programs before the next annual
security report is due on October 1, 2015. We believe that this is sufficient time for institutions to come into compliance.
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Changes: None.

Burden

Comments: Several commenters raised concerns about the burden on institutions imposed by these regulations,
particularly by the requirements for the development of prevention programs and the requirements for campus
disciplinary proceedings. The commenters believed that the cost to institutions of complying with these regulations could
be significant. One commenter noted that these regulations would result in higher tuition costs because it would require
institutions to divert funds from the delivery of education to hiring administrative staff and legal support.

These and other commenters urged the Department to provide best practices and model policies and programs to help
reduce the costs associated with implementing these changes.

Discussion: We understand the commenters’ concerns about the burden associated with implementing these regulations.
However, these requirements are statutory and institutions must comply with them to participate in the title IV, HEA
programs. As discussed previously under “General,”” the Department is committed to providing institutions with guidance
where possible to minimize the additional costs and burdens. For additional information about the costs and burden
associated with these regulations, please see the discussion under ““Paperwork Reduction Act of 1995.”

Changes: None.

Availability of Annual Security Report and Statistics

Comments: Several commenters made suggestions for changes in how institutions must make their annual security
reports and statistics available. One commenter suggested that institutions should have to publish their statistics on their
Web sites so that parents and students can make informed decisions about where to enroll. Another commenter noted
that it is often difficult to find the required policies and procedures on an institution’s Web site. One commenter
recommended requiring institutions to post all information related to an institution’s policies for dating violence,
domestic violence, sexual assault, and stalking in one place on its Web site. If related information appears on other pages
of an institution’s Web site, the commenter recommended requiring institutions to provide links to the text of its policy to
prevent misunderstandings about the school’s policy or procedures. Another commenter urged the Department to require
institutions to provide information to students and employees in languages other than English, particularly where a
dominant portion of the campus community speaks a language other than English. Several commenters raised concerns
about whether and how students, employees, and prospective students and employees would know when an institution
updated its policies, procedures, and programs—particularly those related to campus disciplinary proceedings Finally, one
commenter suggested that the annual security report is unlikely to be effective or to influence behavior because it is just
one of numerous disclosures that institutions must provide and is easily overlooked.

Discussion: With regard to the commenters’ concerns that campus safety- and security-related statistics and policies can
be difficult to find, we note that this information must all be contained in an institution’s annual security report.
Institutions must distribute the annual security report every year to all enrolled students and employees through
appropriate publications and mailings, including direct mailing to each individual through the U.S. Postal Service, campus
mail, or electronic mail; by providing a publication directly to each individual; or by posting it on the institution’s Web site.
Institutions must also distribute the annual security report to all prospective students and employees upon request.

Although institutions are not required by the Clery Act to post their annual security report on their Web site, the
Department collects the crime statistics from institutions each fall and makes the data available to the public on the
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Department’s College Navigator Web site at www.collegenavigator.gov, and on the Office of Postsecondary Education’s

Data Analysis Cutting Tool at http:// www.ope.ed.gov/security/. We encourage institutions that post annual security

reports on their Web site to place related information on the same central Web site or to provide a link to this related
information from the site where the annual security report is posted so individuals will have easy access to the
institution’s policies. Although not required by the Clery Act, consistent with Federal civil rights laws, institutions must
take appropriate measures to ensure that all segments of its community, including those with limited English proficiency,
have meaningful access to vital information, such as their annual security reports.

In response to the comments about requiring notification when an institution updates its campus security policies and
procedures, we note that the Clery Act requires an institution to distribute its annual security report annually (by October
1 each year). If an institution changes its policies during the year, it should notify its students and employees. Institutions
that publish their annual security reports on an Intra- or Internet site would be able to post the new version of any
changed policies or procedures on a continuing basis throughout the year, and they could notify the campus community
of the changes through a variety of means (such as, electronic mail, an announcement on the institution’s home page or
flyers).

Finally, although we understand the commenter’s concern that the campus safety disclosures may be overlooked by
students and employees, the commenter did not provide any recommendations for how to ensure that these disclosures
are not overlooked.

Changes: None.

668.46(a) Definitions

Clery Geography

Comments: Several commenters supported the inclusion of a definition of ““Clery geography’’ in the interest of making
these regulations more user- friendly and succinct. A few commenters, however, raised some questions and concerns
about the proposed definition. One commenter was unsure about what areas would be considered “public property” for
Clery Act reporting purposes, particularly for institutions located in strip malls or office buildings, and requested
additional clarification. Another commenter believed that the definition is confusing and suggested instead creating one
definition pertaining to locations for which an institution must maintain crime statistics and another definition pertaining
to locations for which an institution must include incidents in its crime log. A third commenter requested clarification
about what the phrase ““within the patrol jurisdiction of the campus police or the campus security department’’ would
include.

Discussion: We appreciate the support from the commenters, and reiterate that we are not changing the long-standing
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definitions of “campus,” ““noncampus buildings or property,” and “public property’”’ in § 668.46(a). Instead, we have
added the definition of “Clery geography’’ to improve the readability and understandability of the regulations. The
definition of “public property’’ continues to include all public property, including thoroughfares, streets, sidewalks, and
parking facilities, that is within the campus, or immediately adjacent to and accessible from the campus. The Handbook
for Campus Safety and Security Reporting includes several examples of what would be considered a part of a school’s
““Clery geography,” including how to determine a school’s ““public property,” but we will consider including additional

examples when we update that guidance in the future.

We disagree with the commenter that it would be more appropriate to separate the definition of “Clery geography’’ into
two definitions. We believe that the definition as written makes it clear that institutions must consider campus,
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noncampus, and public property locations when recording the statistics required under § 668.46(c), and that they must
consider campus, noncampus, public property, and locations within the patrol jurisdiction of the campus police or
campus security department when recording crimes in the crime log required under § 668.46(f). To clarify, the phrase
““patrol jurisdiction of the campus police or campus security department’’ refers to any property that is regularly patrolled
by the campus public safety office but that does not meet the definitions of campus, noncampus, or public property.
These patrol services are typically provided pursuant to a formal agreement with the local jurisdiction, a local civic
association, or other public entity.

Changes: None.

Consent

Comments: We received numerous comments regarding our decision not to define “consent’’ for the purposes of the
Clery Act. Many of the commenters disagreed with the Department’s conclusion that a definition of ““consent’’ is not
needed because, for purposes of Clery Act reporting, institutions are required to record all reported sex offenses in the
Clery Act statistics and the crime log regardless of any issue of consent. The commenters strongly urged the Department
to define ““‘consent” in these final regulations to provide clarity for institutional officials and to promote consistency
across institutions. The commenters noted that the definition of ““consent’’ varies by locality, and that some States do not
have a definition. These commenters believed that establishing a Federal definition in these regulations would inform
State efforts to legislate on this issue. In States that do not have a definition of “‘consent,” some commenters argued,
schools are left to determine their own definitions and have inappropriately deferred to local law enforcement for
determinations about whether ““‘consent,” was provided based on a criminal evidentiary standard.

Other commenters argued that including statistics about offenses in reports without considering whether there was
consent ignores a critical part of the definition of some VAWA crimes, rendering the crime statistics over inclusive. In
other words, they believed that not considering consent in the categorization of an incident would result in some actions
being reported regardless of whether a key component of the crime existed.

Some other commenters believed that the Department should define “‘consent’” because it is an essential part of
education and prevention programming. They argued that, even if a definition is not needed for recording sex offenses,
not having a definition ignores current conversations about campus sexual assault. Some of the commenters who
supported including a definition of ““consent’’ provided definitions for the Department’s consideration. Several
commenters recommended using the definition that the Department included in the draft language provided to the non-
Federal negotiators at the second negotiating session. One commenter recommended defining ““consent’’ as was
proposed at the second negotiating session but making a slight modification to clarify that one’s agreement to engage in a
specific sexual activity during a sexual encounter can be revoked at any time. Another commenter made a similar
recommendation but suggested clarifying that consent to engage in sexual activity with one person does not imply
consent to engage in sexual activity with another person and that incapacitation could include having an intellectual or
other disability that prevents an individual from having the capacity to consent. One commenter suggested that, at a
minimum, the Department should provide that the applicable jurisdiction’s definition of ““consent’’ applies for purposes of
reporting under these regulations.

By contrast, some commenters agreed with the Department that a definition of ““‘consent’” should not be included in these
regulations. These commenters urged the Department to provide guidance on the definition of ‘“‘consent,” rather than
establish a regulatory definition.
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Discussion: During the second negotiation session, we presented draft language that would have defined ““‘consent’” to
mean ‘“‘the affirmative, unambiguous, and voluntary agreement to engage in a specific sexual activity during a sexual
encounter.” Under this definition, an individual who was asleep, or mentally or physically incapacitated, either through
the effect of drugs or alcohol or for any other reason, or who was under duress, threat, coercion, or force, would not be
able to consent. Further, one would not be able to infer consent under circumstances in which consent was not clear,
including but not limited to the absence of ““no’” or “‘stop,”” or the existence of a prior or current relationship or sexual
activity. We continue to believe that this draft language is a valid starting point for other efforts to define consent or for
developing education and prevention programming, and we will provide additional guidance where possible to
institutions regarding consent.

However, we do not believe that a definition of consent is needed for the administration and enforcement of the Clery
Act. Section 485(f)(1)(F)(i) of the HEA requires schools to include in their statistics crimes that are reported, not crimes
that are reported and proven to have occurred. We reiterate that, for purposes of Clery Act reporting, all sex offenses that
are reported to a campus security authority must be included in an institution’s Clery Act statistics and, if reported to the
campus police, must be included in the crime log, regardless of the issue of consent. Thus, while the definitions of the sex
offenses in Appendix A to subpart D of part 668 include lack of consent as an element of the offense, for purposes of Clery
Act reporting, no determination as to whether that element has been met is required.

We note the comments suggesting that a definition of ““consent’”’ was needed so institutions do not defer to law
enforcement for determining whether there was consent. However, as discussed earlier, a definition of ““consent’’ is not
needed for purposes of reporting crimes under the Clery Act. If an institution needs to develop a definition of ‘“‘consent”
for purposes of its proceedings it can develop a definition that is appropriate to its administrative proceedings based on
the definition we discussed at negotiated rulemaking sessions and definitions from experts in the field.

Changes: None.

Dating Violence

Comments: We received numerous comments related to the definition of ““dating violence.” In particular, the
commenters addressed: The basis for determining whether the victim and the perpetrator are in a social relationship of a
romantic or intimate nature; what would be considered “violence’ under this definition; and how to distinguish between
dating violence and domestic violence.

Social Relationship of a Romantic or Intimate Nature

Several individuals commented on the proposal in the NPRM that, for Clery Act purposes, the determination of whether or
not the victim and the perpetrator were in a social relationship of a romantic or intimate nature would be made based on
the reporting party’s statement and taking into consideration the length of the relationship, the type of relationship, and
the frequency of interaction between the persons involved in the relationship. Some of the commenters expressed
support for this provision. While supporting this approach, other commenters stressed the need for the institution to
place significant weight on the reporting party’s statement and to allow for a balanced and flexible determination of the
relationship status. However, these commenters were also concerned that institutional officials making judgments about
the length of the relationship, the type of relationship, and the frequency of the relationship may omit dating
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relationships where the reporting party describes the relationship as “‘talking,”” ““hanging out,” ‘“seeing one another,”

““hooking up,”” and so on. Along these lines, some of the commenters recommended expanding the definition of ““dating’’
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to encompass social or romantic relationships that are casual or serious, monogamous or non- monogamous, and of long
or short duration.

One commenter raised concerns about using a third party’s assessment when determining whether the victim and the
accused were in a social relationship of a romantic or intimate nature. The commenter argued that, absent the victim’s
characterization of the relationship, third party reporters would be unable to make an accurate evaluation of the
relationship and that statistics would therefore be inaccurate. The commenter suggested that it would be inappropriate to
rely on a third party’s characterization of a relationship, and that in this situation the incident should be included as a
“sex offense’” and not as dating violence. Further, the commenter asserted that the lack of State standards for
determining what constitutes dating violence, combined with the need to determine the nature of a relationship, would
complicate the question of how to categorize certain incidents and could lead to inconsistencies in statistics, making
comparisons across institutions difficult.

Inclusion of Psychological or Emotional Abuse

Some commenters supported the proposal to define ‘““dating violence’ to include sexual or physical violence or the threat
of such abuse. These commenters expressed concerns about how institutions would operationalize a definition that
included more subjective and less concrete behavior, such as psychological and emotional abuse. However, numerous
commenters raised concerns about our proposal not to include psychological or emotional abuse in the definition of
“‘dating violence.” Many of these commenters urged the Department to expand the definition of ““dating violence’ to
explicitly include emotional and psychological abuse. The commenters argued that an expanded definition would more
accurately reflect the range of victims’ experiences of abuse and recognize the serious and disruptive impact that these
forms of violence have. The commenters believed that the reference to the threat of sexual or physical abuse did not
sufficiently describe these forms of violence and that victims would not feel comfortable reporting or pressing charges for
cases in which they were psychologically or emotionally abused if the definition did not explicitly speak to their
experiences. Along these lines, some commenters believed that not including these forms of abuse would exclude
significant numbers of victimized students from the statistics, and they recommended revising the definition to
encompass the range of abuse that all victims face.

Some of the commenters argued that it is inappropriate to exclude psychological or emotional abuse from the definition
of ““dating violence’ simply because they are “invisible’”” forms of violence. In particular, they noted that a victim’s self-
report of sexual or physical abuse would be included, even if that abuse is not immediately and visibly apparent. They
argued that, similarly, a victim’s self- report of emotional or psychological abuse should also be included in an institution’s
statistics.

Other commenters disagreed with the Department’s view that including emotional and psychological abuse would be
inconsistent with the statute. In arguing for a broader interpretation of “violence’ for the purposes of ‘“dating violence,”
they cited Supreme Court Justice Sotomayor’s opinion for the Court in U.S. v. Castleman, 134 S.Ct.

1405 (2014) that, “whereas the word ‘violent’ or ‘violence’ standing alone connotes a substantial degree of force; that is
not true of ‘domestic violence.” ‘Domestic violence’ is a term of art encompassing acts that one might not characterize as
violent in a nondomestic context.” 134 S.Ct. at 1411.

Some of the commenters were concerned that the proposed regulations would set an inadequate starting point for
prevention programming by not portraying psychological or emotional abuse as valid forms of violence on which to focus
prevention efforts, even though research indicates that emotional or psychological abuse often escalates to physical or
sexual violence. They argued that it was important to recognize psychological and emotional abuse as forms of violence
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when training students to look for, and to intervene when they observe, warning signs of behavior that could lead to
violence involving force.

Relationship Between Dating Violence and Domestic Violence

A few commenters raised concerns about the statement in the definition of ““dating violence’’ that provides that dating
violence does not include acts covered under the separate definition of ““domestic violence.”” Some commenters
expressed support for this approach. However, one commenter argued that using this approach would result in most
dating violence incidents being included in the domestic violence category. As a result, institutions would report very few
dating violence crimes. This commenter recommended specifically identifying which types of relationship violence would
be included under dating violence rather than including this ““catch-all’’ provision.

One commenter was concerned that defining ““dating violence’’ as ““violence,” but defining ““domestic violence’ as “‘a
felony or misdemeanor crime of violence”” would create a higher threshold to report domestic violence than dating
violence and would treat the two types of incidents differently based on the status of the parties involved. The
commenter believed that, from a compliance perspective, the only determining factor between recording an incident as
dating violence or domestic violence should be the relationship of the parties, not the nature of the underlying incident.
As a result, the commenter suggested that institutions should be required to count dating violence and domestic violence
crimes only where there is a felony or misdemeanor crime of violence. The commenter recommended that the
Department provide additional guidance for institutions about what would constitute ‘“violence’” when the incident is not
a felony or misdemeanor crime of violence.

Discussion:

Social Relationship of a Romantic or Intimate Nature

We appreciate the commenters’ support for our proposal that the determination of whether or not the victim and the
perpetrator were in a social relationship of a romantic or intimate nature would be made based on the reporting party’s
statement and taking into consideration the length of the relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship. Institutions are responsible for determining whether or not
an incident meets the definition of dating violence, and they must consider the reporting party’s characterization of the
relationship when making that determination. We stress that generational or other differences in terminology and culture
may mean that a reporting party may describe a dating relationship using different terms from how an institutional official
might describe ““dating.” When the reporting party asserts that there was a dating relationship, institutions should err on
the side of assuming that the victim and the perpetrator were in a dating relationship to avoid incorrectly omitting
incidents from the crime statistics and the crime log. The victim’s use of terms such as ““hanging out’”’ or ““hooking up”

rather than ““dating,” or whether or not the relationship was ““monogamous’’ or “‘serious’’ should not be determinative.

We disagree with the commenter who was concerned that a third party who makes a report would be unable to
accurately characterize a relationship. Third parties who are reporting an incident of dating violence are not required to
use specific terms to characterize the relationship or to characterize the relationship at all; however, they should be asked
whether they can characterize the relationship. Ultimately, the institution is responsible for determining whether the
incident is an incident of dating violence. Furthermore, the commenter’s suggestion to classify all third-party reports as
sexual assaults is unworkable because dating violence does not always involve a sexual assault. Lastly, this commenter’s
concern that the lack of State laws criminalizing dating violence will lead to inaccurate statistics is unwarranted because
schools must use the definition of ‘““dating violence’’ in these final regulations when compiling their statistics.

162 © ATIXA 2016. All Rights Reserved.



Inclusion of Psychological or Emotional Abuse

Although we fully support the inclusion of emotional and psychological abuse in definitions of ‘“dating violence’’ used for
research, prevention, victim services, or intervention purposes, we are not persuaded that they should be included in the
definition of ““dating violence’ for purposes of campus crime reporting. We are concerned that such a broad definition of
““dating violence”” would include some instances of emotional and verbal abuse that do not rise to the level of “violence’’
which is a part of the statutory definition of dating violence under VAWA. With respect to the Supreme Court’s opinion in
U.S. v. Castleman, Justice Sotomayor’s statement was made in a very different context and that case, which interpreted an
entirely different statute, is in no way controlling here. Furthermore, we continue to believe that including emotional and
psychological abuse in the definition would pose significant challenges in terms of compliance and enforcement of these
provisions.

Relationship Between Dating Violence and Domestic Violence

We disagree with the recommendation to remove the provision specifying that dating violence does not include acts
covered under the definition of domestic violence. This provision is needed to prevent counting the same incident more
than once, because incidents of dating violence include a subset of incidents that also meet the definition of domestic
violence.

Lastly, in response to the concern that the threshold for an incident to meet the definition of ““domestic violence” is
higher than for ““dating violence,” we note that this aspect of the definitions is consistent with the definitions in section
40002(a) of the Violence Against Women Act of 1994. We also note that an incident that does not constitute a felony or
misdemeanor crime of violence committed by an individual in a relationship specified in the definition of ““domestic
violence’ nevertheless could be recorded as dating violence. We believe that this would still provide valuable information
about the extent of intimate partner violence at the institution.

Changes: None.

Domestic Violence

Comments: The commenters generally supported the proposed definition of “domestic violence.” However, one
commenter believed that the definition, as written, would require institutions in some States to include incidents
between roommates and former roommates in their statistics because they would be considered household members
under the domestic or family laws of those jurisdictions. This commenter was concerned about inadvertently capturing
situations in which two individuals are living together, but are not involved in an intimate relationship in the statistics.
Discussion: We appreciate the commenters’ support. With regard to the comment about roommates, the final definition
of ““domestic violence,” consistent with the proposed definition, requires more than just two people living together;
rather, the people cohabitating must be spouses or have an intimate relationship.

Changes: None.

FBI’s UCR Program
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Comments: A few commenters expressed support for including this definition, agreeing that it added clarity to the
regulations.

Discussion: We appreciate the commenters’ support.

Changes: None.

Hate Crime

Comments: A few commenters supported the inclusion of a definition of ““hate crime’ in § 668.46(a) to improve the clarity
of these regulations. The commenters also supported the inclusion of gender identity and national origin as categories of
bias that would serve as the basis for identifying a hate crime, as discussed under ‘““Recording hate crimes.”

Discussion: We appreciate the commenters’ support.

Changes: None.

Hierarchy Rule

Comments: The commenters generally supported the inclusion of a definition of the term ““Hierarchy Rule”” in § 668.46(a).
One commenter, however, recommended that we clarify in the definition that a case of arson is an exception to the rule
that when more than one offense is committed during a single incident, only the most serious offense is counted. The
commenter said that arson is always counted.

Discussion: We appreciate the commenters’ support. The commenter is correct that there is a general exception to the
Hierarchy Rule in the Summary Reporting System from the FBI’s UCR Program for incidents involving arson. When multiple
reportable incidents are committed during the same incident in which there is also arson, institutions must report the
most serious criminal offense along with the arson. We have not made the treatment of arson explicit in the definition of
‘““Hierarchy Rule,” however, because we believe that it is more appropriate to state the general rule in the definitions
section and clarify how arson must be recorded in § 668.46(c)(9), which explains how institutions must apply the
Hierarchy Rule. Please see ‘“Using the FBI’s UCR Program and the Hierarchy Rule’’ for additional discussion.

Changes: None.

Programs To Prevent Dating Violence, Domestic Violence, Sexual Assault, and Stalking

Comments: Many commenters strongly supported the proposed definition of “programs to prevent dating violence,
domestic violence, sexual assault, and stalking.” They believed that the definition would promote the development of
effective prevention programs that focus on changing social norms and campus climates instead of focusing on preventing
single incidents of abuse from occurring, and it would promote programs that do not engage in stereotyping or victim
blaming. In particular, many commenters expressed support for the language requiring that an institution’s programs to
prevent dating violence, domestic violence, sexual assault, and stalking be culturally relevant, inclusive of diverse
communities and identities, sustainable, responsive to community needs, and informed by research or assessed for value,
effectiveness, or outcome.
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Other commenters recommended several changes to the definition. Several commenters recommended requiring that an
institution’s prevention programs be informed by research and assessed for value, effectiveness or outcome, rather than
allowing one or the other. One commenter, although agreeing that it is important for programs to be research- based,
stressed the need to identify the source of research and what would qualify as “‘research-based.”” This commenter was
also concerned that institutions without the funding to support home-grown prevention education staff would use
““check-the- box’’ training offered by third party training and education vendors to meet this requirement.

One commenter supported the definition but urged the Department to explicitly require institutions to include programs
focused on the lesbian, gay, bisexual, transgender, and queer (LGBTQ) community to meet this requirement. The
commenter believed that it is important to name LGBTQ community programs in this definition because evidence suggests
that LGBTQ students are frequently targets of sexual violence. Several other commenters stressed that prevention
programs need to address the unique barriers faced by some of the communities within an institution’s population.

One commenter stated that computer-based prevention programs can be effective, but believed that such training would
not satisfy the requirement that prevention training be comprehensive, intentional, and integrated. Another commenter
stated that the regulations should specify that a ““one-time’’ training does not comply with the definition because a
comprehensive prevention framework requires an ongoing prevention strategy, in partnership with local rape crisis
centers or State sexual assault coalitions, or both.

One commenter was concerned that the phrases “culturally relevant’”” and “informed by research or assessed for value,
effectiveness, or outcome’ were ambiguous, and that it could cost institutions significant time and resources to develop
programs that meet this definition. Several commenters stressed the need for the Department to provide information on
best practices and further guidance about effective programs to support institutions in complying with the definition, to
help ensure that programming reaches all parts of an institution, and to help minimize burden. Other commenters stated
that the definition exceeded the scope of the statute and would be time- consuming and expensive to implement,
especially for small institutions.

Discussion: We appreciate the commenters’ support, and we believe that this definition is consistent with the statute and
will serve as a strong foundation for institutions that are developing primary prevention and awareness programs and
ongoing prevention and awareness campaigns, as required under § 668.46(j). We agree with the commenters that these
programs should focus on changing the social norms and stereotypes that create conditions in which sexual violence
occurs, and that these programs must be tailored to the individual communities that each school serves to ensure that
they are culturally relevant and inclusive of, and responsive to, all parts of a school’s community. As discussed in the
NPRM, this definition is designed to provide that institutions must tailor their programs to their students’ and employees’
needs (i.e. that the programs must be ““culturally relevant’’). We note that these programs include ““ongoing prevention
and awareness campaigns,”” which, as defined in § 668.46(j)(2)(iii), requires that programs be sustained over time.

We do not agree with the recommendations to require that these programs be both informed by research and assessed
for value and that we set standards for the research or prohibit certain forms of training. During the negotiations, the
negotiators discussed the extent to which an institution’s prevention programs must be based on research and what types
of research would be acceptable. Ultimately, they agreed that ‘““research’” should be interpreted broadly to include
research conducted according to scientific standards as well as assessments for efficacy carried out by institutions and
other organizations. There is a relative lack of scientific research showing what makes programs designed to prevent
dating violence, domestic violence, sexual assault, and stalking effective. Adopting the limitations suggested by the
commenter could significantly limit the types of programs that institutions develop, and could preclude the use of
promising practices that have been assessed for value, effectiveness, or outcome but not subjected to a scientific review.
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We believe that this definition will help to guard against institutions using approaches and strategies that research has
proven to be ineffective and that reinforce and perpetuate stereotypes about gender roles and behaviors, among other
things.

We do not agree with the recommendations to specify in the definition that these programs must include a component
focused on LGBTQ students. We believe that the requirement that institutions consider the needs of their campus
communities and be inclusive of diverse communities and identities will ensure that the programs include LGBTQ
students, students with disabilities, minority students, and other individuals.

With respect to the comment asking whether computer-based programming could be “comprehensive, intentional, and
integrated”’, the statute requires institutions to provide these programs and to describe them in their annual security
reports. However, the Department does not have the authority to mandate or prohibit the specific content or mode of
delivery for these programs or to endorse certain methods of delivery (such as computer based programs) as long as the
program’s content meets the definition of “‘programs to prevent dating violence, domestic violence, sexual assault, and
stalking.”” Similarly, institutions may use third party training vendors so long as the actual programs offered meet the
definitions for “programs to prevent dating violence, domestic violence, sexual assault, and stalking.”

We encourage institutions to draw on the knowledge and experience of local rape crisis centers and State sexual assault
coalitions when developing programs. Over time, we hope to share best practices based on research on effective
approaches to prevention that institutions may use to inform and tailor their prevention programming.

Although we understand institutions’ concerns about the burden associated with developing prevention programs, the
statute requires institutions to develop these programs. In terms of providing programs that meet this specific definition,
we reiterate that we are committed to providing institutions with guidance where possible to clarify terms such as
“culturally relevant”” and to minimize the additional costs and burden. As discussed previously under “General,” the
White House Task Force to Protect Students from Sexual Assault has developed guidance and continues to develop model
policies and best practices related to preventing sexual assault and intimate partner violence on college campuses. We
expect that these resources will help schools to develop the types of programs that these regulations require, resulting in
less burden.

Changes: None.

Sexual Assault

Comments: The commenters generally supported our proposal to include this definition in the regulations. They agreed
that specifying that, for the purposes of the Clery Act statistics, “‘sexual assault’” includes rape, fondling, incest, or
statutory rape, as those crimes are defined in the FBI’s UCR program, would clarify the regulations and ensure more
consistent reporting across institutions.

Discussion: We appreciate the commenters’ support.

Changes: None.

Stalking
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Comments: The commenters generally supported the proposed definition of “stalking.”” In particular, many of the
commenters supported defining the term ““course of conduct’’ broadly to include all of the various forms that stalking can
take and the range of devices or tactics that perpetrators use, including electronic means. These commenters also
supported the proposed definition of “‘reasonable person’ as a reasonable person under similar circumstances and with
similar identities to the victim.

One commenter suggested modifying the definition of stalking to include consideration of the extent to which the victim
indicates that the stalking has affected them or interfered with their education.

Other commenters raised concerns about the proposed definition. Some commenters believed that the proposed
definition was overly broad. One commenter argued that the proposed definition was inconsistent with the description of
stalking in 18 U.S.C. 2261A, as amended by VAWA, which prohibits actions committed with a criminal intent to kill, injure,
harass, or intimidate. This commenter believed that the final regulations should require that to be included as stalking in
the institution’s statistics, there had to be a determination that the perpetrator had the intent to cause substantial
emotional distress rather than requiring that the course of conduct have the effect of causing substantial emotional
distress. Otherwise, the commenter believed that the proposed definition raised First Amendment concerns by
impermissibly restricting individual speech.

Lastly, several commenters expressed concern that the proposed definition of “substantial emotional distress’’ risked
minimizing the wide range of responses to stalking and trauma. The commenters believed that institutions would overlook
clear incidences of stalking in cases where the victim is not obviously traumatized or is reacting in a way that does not
comport with the decision maker’s preconceived expectations of what a traumatic reaction should look like. Along these
lines, some commenters believed that the definition was too subjective and were concerned that it could make it
challenging for institutions to investigate a report of stalking.

Discussion: We appreciate the commenters’ support for our proposed definition. The statutory definition of “stalking”’
in section 40002(a) of the Violence Against Women Act of 1994 (which the Clery Act incorporates by reference) does not
refer to or support taking into account the extent to which the stalking interfered with the victim’s education.

We disagree with the commenters who argued that the definition of stalking is overly broad, and raises First Amendment
concerns. Section 304 of VAWA amended section 485(f)(6)(A) of the Clery Act to specify that the term ‘“‘stalking’’ has the
meaning given that term in section 40002(a) of the Violence Against Women Act of 1994. Thus, the HEA is clear that the
definition of “stalking’’ in section 40002(a) of the Violence Against Women Act of 1994 should be used for Clery Act
purposes— not the definition in the criminal code (18 U.S.C. § 2261A). Section 40002(a) of the Violence Against Women
Act of 1994 defines ““stalking’’ to mean ““engaging in a course of conduct directed at a specific person that would cause a
reasonable person to fear for his or her safety or the safety of others; or suffer substantial emotional distress.”” In these
final regulations, we have defined the statutory phrase ““‘course of conduct’’ broadly to capture the wide range of words,
behaviors, and means that perpetrators use to stalk victims, and, as a result, cause their victims to fear for their personal
safety or the safety of others or suffer substantial emotional distress. This definition serves as the basis for determining
whether an institution is in compliance with the Clery Act and does not govern or limit an individual’s speech or behavior
under the First Amendment.

We appreciate the commenters’ concern that the definition would lead institutions to undercount the number of stalking
incidents based on a misunderstanding of the victim’s reaction. We encourage institutions to consider the wide range of
reactions that a reasonable person might have to stalking. Institutions should not exclude a report of stalking merely
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because the victim’s reaction (or the description of the victim’s reaction by a third party) does not match expectations for
what substantial emotional distress might look like.

Changes: None.

Sec. 668.46(b) Annual Security Report

Policies Concerning Campus Law Enforcement (§ 668.46(b)(4))

Comments: The commenters generally supported the proposed changes in § 668.46(b)(4) that would: Clarify the term
“enforcement authority of security personnel;” require institutions to address in the annual security report any
memoranda of understanding (MOU) in place between campus law enforcement and State and local police agencies; and
clarify that institutions must have a policy that encourages the reporting of crimes to campus law enforcement when the
victim elects to or is unable to report the incident. They believed that these changes would clearly define for students and
employees the different campus and local law enforcement agencies and the reporting options based on Clery geography,
improve transparency about any relevant MOUs, and empower victims to make their own decisions about whether or not
to report an incident.

One commenter requested guidance on the applicability of § 668.46(b)(4) to smaller institutions and institutions without
campus law enforcement or campus security personnel.

Several commenters raised concerns about the phrase “‘elects to or is unable to make such a report” in §668.46(b)(4)(iii).
Some believed that the language could be confusing without additional context and could be incorrectly interpreted to
include situations in which a victim is unwilling to make a report. These commenters recommended clarifying in the final
regulations that ““unable to make such a report”” means physically or mentally incapacitated and does not refer to
situations in which someone may be unwilling—i.e., psychologically unable—to report because of fear, coercion, or any
other reason. One commenter asked how this provision would apply in situations in which an institution is subject to
mandatory reporting of crimes against children or individuals with certain disabilities occurring on an institution’s Clery

geography.

Several commenters urged the Department to mandate, or at a minimum, encourage institutions to make clear to
students and employees what opportunities exist for making confidential reports for inclusion in the Clery Act statistics,
for filing a title IX complaint with the institution, or for obtaining counseling or other services without initiating a title IX
investigation by the institution or a criminal investigation. These commenters explained that providing information about
the range of options for reporting to campus authorities would empower victims to make informed choices and would
foster a climate in which more victims come forward to report. Along these lines, one commenter requested that the
Department provide a model or suggestion for a reporting regime that institutions could use to satisfy the confidential
reporting provisions in the Clery Act and title IX.

Discussion: We appreciate the commenters’ support for these provisions. All institutions participating in the title IV, HEA
programs, regardless of size or whether or not they have campus law enforcement or security personnel, must address
their current policies concerning campus law enforcement in their annual security report. This information will vary
significantly in terms of detail, content, and complexity based on the school’s particular circumstances. However, all
institutions must address each of the elements of this provision. If an institution does not have a policy for one of these
elements because, for example, it does not have campus law enforcement staff, the institution must provide this
explanation.
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With regard to the concerns about the phrase “‘elects to or is unable to make such a report,” we note that the negotiators
discussed this issue extensively and ultimately agreed to include the statutory language of ““unable to report,” in the
regulations. The negotiators believed that this language captured both physical and mental incapacitation. The committee
did not intend for ““unable to report’ to include situations where a victim is unwilling to report, consistent with the
commenter’s suggestion. We believe that this language appropriately strikes a balance between empowering victims to
make the decision about whether and when to report a crime and encouraging members of the campus community to
report crimes of which they are aware.

Additionally, as required under § 668.46(c)(2), all crimes that occurred on or within an institution’s Clery geography that
are reported to local police or a campus security authority must be included in the institution’s statistics, regardless of
whether an institution is subject to mandatory reporting of crimes against children or individuals with certain disabilities.
The requirement in § 668.46(c)(2) is unaffected by § 668.46(b)(4)(iii), which addresses an institution’s policies on
encouraging others to accurately report crimes.

We agree with the commenters that it is important for institutions to make clear to students and employees how to
report crimes confidentially for inclusion in the Clery Act statistics. We note that institutions must address policies and
procedures for victims or witnesses to report crimes on a voluntary, confidential basis for inclusion in the annual
disclosure of crime statistics. The Clery Act does not require institutions to include in their annual security report
procedures for filing a title IX complaint with the institution or how to obtain counseling or other services without
initiating a title IX investigation by the institution or a criminal investigation. The White House Task Force to Protect
Students from Sexual Assault has developed some materials to support institutions in complying with the requirements
under the Clery Act and title IX, and we intend to provide additional guidance in the Handbook for Campus Safety and
Security Reporting.

Changes: None.

Procedures Victims Should Follow If a Crime of Dating Violence, Domestic Violence, Sexual Assault, or Stalking Has
Occurred (§ 668.46(b)(11)(ii))

Comments: The commenters expressed support for the requirement that institutions inform victims of dating violence,
domestic violence, sexual assault, or stalking of: The importance of preserving evidence that may assist in proving that the
alleged criminal offense occurred or may be helpful in obtaining a protection order; their options and how to notify law
enforcement authorities; and their option to decline to notify those authorities. The commenters believed that providing
this information would dramatically improve the clarity and accessibility of criminal reporting processes for students and
employees, and they strongly urged the Department to retain these provisions.

Some commenters suggested expanding these provisions to require institutions to provide additional information to
victims. One commenter recommended requiring institutions to include information about where to obtain a forensic
examination at no cost when explaining the importance of preserving evidence. The commenter further recommended
requiring institutions to inform victims that completing a forensic examination does not require someone to subsequently
file a police report.

Another commenter recommended revising § 668.46(b)(11)(ii)(C) to also require institutions to inform victims of how to
request institutional protective measures and pursue disciplinary sanctions against the accused, including filing a title IX
complaint with the institution.
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One commenter recommended requiring institutions to go beyond assisting a victim in notifying law enforcement and to
also help them while they are working with prosecutors and others in the criminal justice system by allowing flexible
scheduling for completing papers and exams and by providing transportation, leaves of absence, or other supports.

Another commenter recommended modifying § 668.46(b)(11)(ii)(D) to further require institutions to disclose the
definitions of dating violence, domestic violence, sexual assault, stalking, and consent that would apply if a victim wished
to obtain orders of protection, ‘“no-contact’’ orders, restraining orders, or similar lawful orders issued by a criminal, civil,
or tribal court or by the institution.

Finally, one commenter was unsure about how institutions should implement § 668.46(b)(11)(ii)(C)(3) which would
require institutions to explain to victims that they can decide not to notify law enforcement authorities, including on-
campus and local police. The commenter was particularly concerned about how this would be applied in States with
mandatory reporting requirements.

Discussion: We appreciate the commenters’ support. We believe that the requirement that institutions provide this
information will improve the clarity and accessibility of criminal reporting processes for students and employees.

Institutions must provide information to victims about the importance of preserving evidence that may assist in proving
that the alleged criminal offense occurred or that may be helpful in obtaining a protection order. The statute does not
require institutions to provide information specifically about where to obtain forensic examinations; however, we urge
institutions to provide this information when stressing the importance of preserving evidence. We encourage institutions
to make clear in their annual security report that completing a forensic examination would not require someone to file a
police report. While some victims may wish to file a police report immediately after a sexual assault, others may wish to
file a report later or to never file a police report. Regardless, institutions may wish to advise students that having a
forensic examination would help preserve evidence in the case that the victim changes their mind about how to proceed.
For further discussion on forensic evidence please see ““Services for victims of dating violence, domestic violence, sexual
assault, or stalking”’.

With regard to the recommendation to modify § 668.46(b)(11)(ii)(C) to require institutions to inform victims of how to
request institutional protective measures, we note that this provision is intended to ensure that victims understand that
they can choose whether or not to notify appropriate law enforcement authorities, and that if they choose to notify those
authorities, campus authorities will help them to do so. We do not believe that information about how to request
institutional protective measures belongs in this provision. However, an institution must provide victims of dating
violence, domestic violence, sexual assault, and stalking with written notification that it will make accommodations and
provide protective measures for the victim if requested and reasonably available under § 668.46(b)(11)(v). As part of this
notification, an institution must inform victims of how to request those accommodations or protective measures.

Additionally, under § 668.46(b)(11)(vi) and (k), an institution must include information about its disciplinary procedures
for allegations of dating violence, domestic violence, sexual assault, and stalking in its annual security report. We agree
with the commenter that this statement should include information for how to file a disciplinary complaint, and we have
modified § 668.46(k)(1)(i) to make this clear.

We believe that the provisions in § 668.46(b)(11)(ii) and (v) adequately address the commenter’s concern about providing
institutional supports for victims who opt to file a criminal complaint after dating violence, domestic violence, sexual
assault, or stalking. In particular, institutions must provide accommodations related to the victim’s academic, living,
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transportation, and working situation if the victim requests those accommodations and if they are reasonably available.
Institutions may provide additional accommodations. We strongly encourage institutions to provide these types of
accommodations to support students while they are involved with the criminal justice system, and we encourage them to
work with victims to identify the best ways to manage those accommodations.

We disagree with the recommendation to require institutions to provide the definitions of dating violence, domestic
violence, sexual assault, stalking, and consent that would apply for someone to obtain a protection order or similar order
from a court or the institution. This provision is intended to ensure that individuals understand what an institution’s
responsibilities are for enforcing these types of orders. Jurisdictions vary widely in the standards that they use when
issuing a protection order or similar order, and it would not be reasonable to expect an institution to identify all of these
possible standards in its annual security report. Institutions must provide the definitions of dating violence, domestic
violence, sexual assault, and stalking, as defined in § 668.46(a), as well as the definitions of dating violence, domestic
violence, sexual assault, stalking, and consent (in reference to sexual activity) in their jurisdiction in their annual security
report. We believe that it will be clear in the annual security report what definitions would apply if an institution is asked
to issue a protection order or similar order and that additional clarification in § 668.46(b)(11)(ii)(D) is not needed.

Lastly, these regulations require institutions to explain in their annual security report a victim’s options for involving law
enforcement and campus authorities after dating violence, domestic violence, sexual assault, or stalking has occurred,
including the options to notify proper law enforcement authorities, to be assisted by campus authorities in notifying law
enforcement authorities, and to decline to notify law enforcement authorities. This requirement does not conflict with an
institution’s obligation to comply with mandatory reporting laws because the regulatory requirement relates only to the
victim’s right not to report, not to the possible legal obligation on the institution to report.

As discussed previously under ““Policies concerning campus law enforcement,” institutions must describe any policies or
procedures in place for voluntary, confidential reporting of crimes for inclusion in the institution’s Clery Act statistics.
Although this requirement applies only to Clery Act crimes, institutions may wish to reiterate or reference their policies
and procedures that are specific to dating violence, domestic violence, sexual assault, and stalking to ensure that victims
are aware of where they can go to report any crime confidentially.

Changes: We have revised § 668.46(k)(1)(i) to make it explicit that institutions must also provide information in the annual
security report on how to file a disciplinary complaint.

Protecting Victim Confidentiality (§ 668.46(b)(11)(iii))

Comments: The commenters generally supported requiring institutions to address, in their annual security report, how
they will protect the confidentiality of victims and other necessary parties when completing publicly available
recordkeeping requirements or providing accommodations or protective measures to the victim. These commenters
asserted that protecting victim confidentiality is critical to efforts to support a campus climate in which victims feel safe
coming forward. Additionally, several commenters expressed support for incorporating the definition of ““personally
identifying information’” in section 40002(a)(20) of the Violence Against Women Act of 1994 in these regulations.

Several commenters, however, raised some concerns and questions about this requirement. Some commenters believed
that the Department should limit institutions’ discretion in determining whether maintaining a victim’s confidentiality
would impair the ability of the institution to provide accommodations or protective measures. These commenters
believed that institutions should have to obtain the informed, written, and reasonably time-limited consent of the victim
before sharing personally identifiable information that they believe to be necessary to provide the accommodation or
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protective measures or, at a minimum, notify the victim when it determines that the disclosure of that information is
needed.

A few commenters noted that it can be very difficult to provide a victim with total confidentiality. One commenter
asserted that, in some cases, merely including the location of a rape, for instance, as part of a timely warning, can
inadvertently identify the victim.

Another commenter noted that some institutions, particularly those with very small populations or very limited numbers
of reportable crimes, might not be able to achieve the goals of the Clery Act without disclosing the victim’s identity. The
commenters requested guidance on how to implement the proposed requirements in these circumstances, when it might

be impossible to fully protect confidentiality.

Discussion: We appreciate the commenters’ support. We believe that this provision makes it clear that institutions must
protect a victim’s confidentiality while also recognizing that, in some cases, an institution may need to disclose some
information about a victim to a third party to provide necessary accommodations or protective measures. Institutions may
disclose only information that is necessary to provide the accommodations or protective measures and should carefully
consider who may have access to this information to minimize the risk to a victim’s confidentiality. We are not requiring
institutions to obtain written consent from a victim before providing accommodations or protective measures, because
we do not want to limit an institution’s ability to act quickly to protect a victim’s safety. However, we strongly encourage
institutions to inform victims before sharing personally identifiable information about the victim that the institution

believes is necessary to provide an accommodation or protective measure.

As discussed under “Timely warnings,”” we recognize that in some cases, an institution may need to release information
that may lead to the identification of the victim. We stress that institutions must balance the need to provide information
to the campus community while also protecting the confidentiality of the victim to the maximum extent possible.

Change: None.

Services for Victims of Dating Violence, Domestic Violence, Sexual Assault, or Stalking (§ 668.46(b)(11)(iv))

Comments: The commenters expressed support for the proposed provision requiring institutions to provide victims of
dating violence, domestic violence, sexual assault, and stalking with information about available services and assistance
both on campus and in the community that could be helpful and informative. In particular, several commenters supported
the requirement that institutions provide victims with information about visa and immigration services. Some of the
commenters recommended also requiring institutions to provide student victims with financial aid information, noting
that this can be critical to a student’s persistence in higher education.

Discussion: We appreciate the commenters’ support. We also agree that it is critical for schools to provide student victims
with financial aid- related services and information, such as information about how to apply for a leave of absence or
about options for addressing concerns about loan repayment terms and conditions and are revising the regulations
accordingly. An institution must address in its annual security report what services are available. This notification should
provide information about how a student or employee can access these services or request information, such as providing
a contact person whom student victims may contact to understand their options with regard to financial aid.

We also note that information about health services that are available on campus and in the community would include
information about the presence of, and services provided by, forensic nurses, if available. We recommend that institutions
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provide information to victims about forensic nurses who may be available to conduct a forensic examination, but we also
suggest that they inform victims that having a forensic examination does not require them to subsequently file a police
report. Including this information will improve the likelihood that victims will take steps to have evidence preserved in
case they file criminal charges or request a protection order.

Additionally, we encourage institutions to reach out to organizations that assist victims of dating violence, domestic
violence, sexual assault, and stalking, such as local rape crisis centers and State and territorial coalitions against domestic
and sexual violence, when developing this part of the annual security report. These types of organizations might provide
resources and services to victims that can complement or supplement the services available on campus.

Changes: We have added ““student financial aid”’ to the list of services about which institutions must alert victims.

Accommodations and Protective Measures for Victims of Dating Violence, Domestic Violence, Sexual Assault, or Stalking (§
668.46(b)(11)(v))

Comments: The commenters strongly supported proposed § 668.46(b)(11)(v), which would require institutions to specify
in their annual security reports that they will provide written notification to victims of dating violence, domestic violence,
sexual assault, or stalking of accommodations available to them and that the institution will provide those
accommodations if requested by the victim, regardless of whether the victim chooses to report the crime to the campus
public safety office or to local law enforcement. The commenters stated that these accommodations are critical for
supporting victims and for reducing barriers that can lead victims to drop out of school or leave a job.

Some of the commenters recommended strengthening this provision by requiring institutions to also disclose the process
the victim should use to request accommodations. One commenter asked for guidance about what schools could require
from a student who requests accommodations and whether it would be appropriate to expect that the student will
disclose sufficient information to determine the potential nature of the crime and whether or not the student has sought
support, such as counseling, elsewhere. Other commenters requested additional guidance around the meaning of
“options for’” accommodations and what would be considered ““reasonably available.” Additionally, some commenters
noted that institutions could offer accommodations other than those listed in the regulations.

Discussion: We appreciate the commenters’ support. We agree that the proposed regulations did not make it sufficiently
clear that, in notifying victims of dating violence, domestic violence, sexual assault, and stalking that they may request
accommodations, institutions must specify how to request those accommodations. We have clarified the regulations to
provide that institutions must explain how to request accommodations and protective measures. In complying with this
requirement, we expect institutions to include the name and contact information for the individual or office that would be
responsible for handling these requests so that victims have easy access to this information.

We note that institutions must provide victims with written notification of their option to request changes in their
academic, living, transportation, and working situations, and they must provide any accommodations or protective
measures that are reasonably available once the student has requested them, regardless of whether the student has
requested or received help from others or whether the student provides detailed information about the crime. An
accommodation or protective measure for a victim must be reasonably available, and what is “‘reasonably available’” must
be determined on a case-by-case basis. Institutions are expected to make reasonable efforts to provide acceptable
accommodations or protective measures, but if a change of living or academic situation or protective measure requested
by a victim is unreasonable, an institution is not required to make the change or provide the protective measure.
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However, institutions are not required to list all examples of acceptable accommodations or protective measures in the
annual security report.

We stress that institutions may provide information about accommodations or protective measures beyond those
included in these final regulations.

Changes: We have revised § 668.46(b)(11)(v) to specify that an institution must notify victims of dating violence, domestic
violence, sexual assault, and stalking of how to request changes to academic, living, transportation, and working situations
and how to request protective measures.

Written Explanation of Rights and Options (§ 668.46(b)(11)(vii))

Comments: Several commenters supported providing victims of dating violence, domestic violence, sexual assault, or
stalking with written notification of their rights and options. A few other commenters made suggestions for modifying or
strengthening this provision. One commenter suggested specifying in the regulations that institutions may meet their
obligations by providing a victim with a copy of the annual security report, noting that the annual security report contains
all of the information required to be in the written notification. Another commenter believed that this written notification
should be provided to all students each year, not just to those who are victims of dating violence, domestic violence,
sexual assault, or stalking, and that the notification should be posted on line. The commenter opined that highlighting
victims’ rights could help to educate the campus community and suggested that it could also serve as a deterrent to
potential assailants by reminding them of the possibility of institutional sanctions and criminal prosecution.

Lastly, one commenter recommended requiring institutions to provide students and employees who are accused of
perpetrating dating violence, domestic violence, sexual assault, or stalking with clear, detailed information about their
rights and options, particularly with regard to institutional disciplinary procedures.

Discussion: We appreciate the commenters’ support for this provision. We disagree with the commenter who suggested
that institutions should be considered in compliance with this provision if they provide a victim with a copy of the annual
security report. Institutions must distribute the annual security report to all enrolled students and current employees and
to all prospective students and employees. However, the annual security report contains a great deal of information
beyond an institution’s campus sexual assault policies. We believe that Congress intended for institutions to provide a
specific document to individuals who report that they were victims of dating violence, domestic violence, sexual assault,
or stalking with information that they would specifically want or need to know. This targeted information would be more
helpful and supportive for victims than directing them to the longer, broader annual security report. For the general
campus community, the statute requires institutions to distribute their annual security report. The statute does not
support requiring institutions to provide the more personalized written explanation to the general campus community,
although an institution may choose to make this information widely available. The different types of information the
statute requires institutions to provide strikes an appropriate balance between ensuring that victims have relevant
information when they are most likely to need it and ensuring that the campus community has general access to
information.

As discussed under ‘“Availability of Annual Security Report and Statistics,” we do not have the authority to require
institutions to publish their annual security reports online. However, we encourage institutions to do so in order to make
the annual security reports as accessible to students, employees, and prospective students and employees as possible.

We agree that it is critical for individuals who are accused of committing dating violence, domestic violence, sexual
assault, or stalking to be informed of their rights and options, particularly as they relate to the institution’s disciplinary
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policies. Additionally, we note that responding to these sorts of allegations, whether in the criminal justice system or in an
institution’s disciplinary procedures will likely be very stressful for the accused as well as the accuser.

Therefore, institutions should consider providing the accused with information about existing counseling, health, mental
health, legal assistance, and financial aid services both within the institution and in the community.

Although we encourage institutions to provide written notification of this sort to an accused student or employee, the
statute does not refer to or support requiring it.

Changes: None.

Other Comments Pertaining to Campus Sexual Assault Policies

Comments: One commenter recommended requiring institutions to specify in their annual security reports that victims of
sexual assault will not be charged with misconduct related to drugs or alcohol. The commenter explained that since drugs
and alcohol render an individual incapable of consenting to a sexual activity, to the extent that an institution has such a
policy, students and employees would benefit from having this explicitly stated in the annual security report.

Discussion: We agree with the commenter that it would be helpful for victims to know an institution’s policies for handling
charges of misconduct that are related to drugs or alcohol in the case of a sexual assault, particularly because some
victims may not seek support or report a sexual assault out of fear that they may be subjected to a campus disciplinary
proceeding for breaking an institution’s code of conduct related to drug and alcohol use. We encourage institutions to
consider whether their disciplinary policies could have a chilling effect on students’ reporting of sexual assault or
participating as witnesses where drugs or alcohol are involved, and to make their policies in this area clear in the annual
security report or through other communications with the campus community about their sexual assault- related polices.
However, although we encourage institutions to include this information in their annual security reports, the statute does
not refer to or require it.

Changes: None.

Sec. 668.46(c) Crime Statistics

Crimes That Must Be Reported and Disclosed (§ 668.46(c)(1))

Comments: The commenters overwhelmingly supported including the requirement for the reporting and disclosure of
statistics for dating violence, domestic violence, and stalking, explaining that the enhanced statistics would elevate the
seriousness of these behaviors and would provide important information about the extent of these incidents on campuses
for students, faculty, prospective students and their parents, community members, researchers, and school
administrators. However, a few commenters raised concerns about how these new requirements would be implemented.
One commenter expressed concern about including dating violence as a reportable crime when it is only so designated in
one State. This commenter believed that including these ““incidents’” instead of reporting behaviors that are ““crimes’”

under criminal statutes dilutes the purpose of the Clery Act.

We received several comments in response to our question about whether the proposed regulations should be modified
to capture information about the relationship between a perpetrator and a victim for some or all of the Clery Act crimes.
Some of the commenters urged the Department to maintain the approach in the proposed regulations, which would not
capture detail about the relationship between a perpetrator and a victim. These commenters believed that this approach
protects a victim’s right to privacy and the victim’s right to choose how much detail to include when reporting a crime;
would make it simpler for institutions to comply with the regulations; and would provide clear, easy-to-understand data
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for students, families, and staff. Other commenters, however, recommended that the Department require institutions to
report and disclose the relationship between the offender and the victim. They believed that this detail would provide a
more complete picture of the nature of crime on college campuses and help institutions craft the most appropriate
response and target their prevention resources effectively.

We also received several comments about our proposal to replace the existing list of forcible and nonforcible sex offenses
with rape, fondling, incest, and statutory rape to more closely align with the FBI’s updated definitions and terminology.
Numerous commenters strongly supported using the definition of “rape’ in the FBI’s Summary Reporting System (SRS)
because they believed that it is more inclusive of the range of behaviors and circumstances that constitute rape. Other
commenters disagreed with the proposal, arguing that defining sex or intimate touching without advance ‘““consent’’ as
“sexual assault” when it would otherwise not be defined as such under State law would go beyond the Department’s
authority. Additionally, some commenters requested additional clarification about what types of incidents would be
considered rape or sexual assault and which would not.

One commenter recommended that we replace the term ““fondling’’ with the term ‘““molestation,’”” arguing that this term
more accurately portrays the gravity of the crime and the seriousness of such an allegation. Lastly, one commenter
recommended combining “incest’”” and ““statutory rape’’ into a single category for the Clery Act statistics, opining that the
disaggregation of these statistics could create confusion about the statistics and that these two crimes are rare on college

campuses.

Discussion: We appreciate the commenters’ support. In response to the commenters who were concerned that these
regulations would require institutions to maintain statistics on incidents that may not be considered ““crimes’” in many
jurisdictions, we note that the statistical categories are required by section 485(f)(1)(F)(iii) of the Clery Act. Further, the

7T

HEA specifies that ““dating violence,” ““domestic violence,”” “‘sexual assault,’”” and ‘‘stalking’’ are to be defined in
accordance with section 40002(a) of the Violence Against Women Act of 1994. Although we recognize that these incidents
may not be considered crimes in all jurisdictions, we have designated them as ““crimes’ for the purposes of the Clery Act.
We believe that this makes it clear that all incidents that meet the definitions in § 668.46(a) must be recorded in an

institution’s statistics, whether or not they are crimes in the institution’s jurisdiction.

Although we believe that capturing data about the relationship between a victim and a perpetrator in the statistics could
be valuable, we are not including this requirement in the final regulations given the lack of support for, and controversy
around, this issue that was voiced during the negotiations and the divergent views of the commenters. However, we note
that institutions may choose to provide additional context for the crimes that are included in their statistics, so long as
they do not disclose names or personally identifying information about a victim. Providing this additional context could
provide a fuller picture of the crimes involving individuals who are in a relationship to anyone interested in such data. In
particular, as discussed under ‘““Recording stalking,” providing narrative information related to statistics for stalking may
be valuable.

We appreciate the commenters’ support for our proposal to use the FBI’s updated definition of ““rape’” under the SRS.
With respect to the comments objecting to specific aspects of the FBI’s definitions, section 485(f)(6)(A)(v) of the Clery Act
specifies that sex offenses are to be reported in accordance with the FBI’s UCR program, which these regulations reflect.
With respect to the commenters who requested additional clarification on the types of incidents that would constitute
“rape’” or a “sex offense’” we refer to the definitions of these terms in Appendix A.
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Although not raised by the commenters, we have made a slight modification to the regulations in § 668.46(c)(1)(ii) to
clarify that, consistent with section 485(f)(1)(i)(1X) of the HEA, institutions must report arrests and referrals for disciplinary

action for liquor law violations, drug law violations, and illegal weapons possession.

Changes: We have revised § 668.46(c)(1)(ii) to require institutions to report statistics for referrals (in addition to arrests)
for disciplinary action for liquor law violations, drug law violations, and illegal weapons possession.

All Reported Crimes Must Be Recorded (§ 668.46(c)(2))

Comments: We received a few comments on our proposal that all crimes reported to a campus security authority be
included in an institution’s crime statistics. One commenter recommended that the Department specify that an institution
may withhold, or subsequently remove, a reported crime from its crime statistics if it finds that the report is false or
baseless (that is, “‘unfounded”’).

Another commenter requested clarification about whether third-party reports that are provided anonymously and that
cannot be confirmed should be included in an institution’s statistics. The commenter was concerned that requiring these
reports could give rise to unsubstantiated accusations from those who do not identify themselves as victims.

One commenter was concerned that institutions with numerous campus security authorities could receive multiple
reports of the same incident and that the duplication could result in data that do not accurately represent the number of
crimes occurring on campus. This commenter urged the Department to require institutions to review their reports to
eliminate duplication.

One commenter believed that institutions should be able to remove statistics for crimes if a jury or coroner has decided
that an accused individual did not commit the crime. The commenter accused the Department of designing the
regulations to artificially inflate the number of reported crimes on campuses, and they believed that maintaining this type
of report would not help students accurately judge the safety of an institution.

Finally, one commenter suggested clarifying that an institution must include all reports of crimes occurring on or within
the institution’s Clery geography, not just ““all crimes reported.”

Discussion: Pursuant to section 485(f)(1)(F)(i) of the Clery Act, institutions must include all reports of a crime that occurs
on or within an institution’s Clery geography, regardless of who reports the crime or whether it is reported anonymously.
For example, if an institution provides for anonymous reporting through an online reporting form, the institution must
include in its statistics crimes that occurred within the Clery geography that are reported through that form. We also note
that institutions must record all reports of a single crime, not all reports. If after investigating several reports of a crime,
an institution learns that the reports refer to the same incident, the institution would include one report in its statistics
for the crime that multiple individuals reported. In addition, we do not believe it is necessary to require institutions to
review their reports to eliminate duplication in their statistics, as such a requirement is difficult to enforce and institutions
have an incentive to do this without regulation.

We agree with the commenter that there is one rare situation—so-called ““unfounded’”’ reports—in which it is permissible
for an institution to omit a reported Clery Act crime from its statistics, and we have added language to the regulations to
recognize this exemption. However, we are concerned that some institutions may be inappropriately unfounding crime
reports and omitting them from their statistics. To address this concern, we have added language to the regulations to
require an institution to report to the Department and disclose in its annual security report statistics the number of crime
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reports that were “unfounded’” and subsequently withheld from its crime statistics during each of the three most recent
calendar years. This information will enable the Department to monitor the extent to which schools are designating crime
reports as unfounded so that we can provide additional guidance about how to properly ““unfound’” a crime report or
intervene if necessary.

We remind institutions that they may only exclude a reported crime from its upcoming annual security report, or remove
a reported crime from its previously reported statistics after a full investigation. Only sworn or commissioned law
enforcement personnel can make a formal determination that the report was false or baseless when made and that the
crime report was therefore ““unfounded.” Crime reports can be properly determined to be false only if the evidence from
the complete and thorough investigation establishes that the crime reported was not, in fact, completed or attempted in
any manner. Crime reports can only be determined to be baseless if the allegations reported did not meet the elements of
the offense or were improperly classified as crimes in the first place. A case cannot be designated “unfounded” if no
investigation was conducted or the investigation was not completed. Nor can it be designated unfounded merely because
the investigation failed to prove that the crime occurred; this would be an inconclusive or unsubstantiated investigation.

As stated above, only sworn or commissioned law enforcement personnel may determine that a crime reported is
“unfounded.” This does not include a district attorney who is sworn or commissioned. A campus security authority who is
not a sworn or commissioned law enforcement authority cannot ““unfound’’ a crime report either. The recovery of stolen
property, the low value of stolen property, the refusal of the victim to cooperate with law enforcement or the prosecution
or the failure to make an arrest does not ““unfound’” a crime. The findings of a coroner, court, jury (either grand or petit),
or prosecutor do not “unfound’”” crime reports of offenses or attempts.

Consistent with other recordkeeping requirements that pertain to the title IV, HEA programes, if a crime was not included
in the Clery Act statistics because it was “unfounded,”” the institution must maintain accurate documentation of the
reported crime and the basis for unfounding the crime. This documentation must demonstrate that the determination to
“unfound’’ the crime was based on the results of the law enforcement investigation and evidence. The Department can
and does request such documentation when evaluating compliance with Federal law.

We also remind institutions that have a campus security or police department that all reported crimes must be included in
their crime log, as required by § 668.46(f). The crime log must include the nature, date, time, and general location of each
crime, as well as the disposition of the complaint. If a crime report is determined to be ““unfounded,”” an institution must
update the disposition of the complaint to “unfounded’ in the crime log within two business days of that determination.
It may not delete the report from the crime log.

We disagree with the commenter that institutions should be able to remove statistics for crimes where an accused
individual is exonerated of committing a crime. A verdict that a particular defendant is not guilty of a particular charge (or,
more technically, that there was not sufficient admissible evidence introduced demonstrating beyond a reasonable doubt
that the accused committed the crime) does not mean that the crime did not occur. The Clery Act statistics are not based
on the identity of the perpetrator. Therefore, all reports of crimes must be included in the statistics, except in the rare
case that a crime report is ““unfounded,” as discussed earlier in this section.

Lastly, in response to the recommendation for greater specificity about which crimes must be reported, we have clarified
that an institution must include all reports of Clery Act crimes occurring on or within the institution’s Clery geography. We
believe that this adds clarity to the regulations.
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Changes: We have revised § 668.46(c)(2)(iii) to clarify that, in rare cases, an institution may remove reports of crimes that
have been “unfounded’ and to specify the requirements for unfounding. We have added new § 668.46(c)(2)(iii)(A)
requiring an institution to report to the Department, and to disclose in its annual security report, the number of crime
reports listed in § 668.46(c)(1) that were “‘unfounded’ and subsequently withheld from its crime statistics pursuant to §
668.46(c)(2)(iii) during each of the three most recent calendar years. We have also reserved § 668.46(c)(2)(iii)(B). Lastly,
we have also clarified throughout § 668.46(c) that an institution must include all reports of Clery Act crimes that occurred
on or within the institution’s Clery geography.

Recording Crimes by Calendar Year (§ 668.46(c)(3))

Comments: The commenters expressed support for this proposed provision.

Discussion: We appreciate the commenters’ support.

Changes: None.

Recording Hate Crimes (§ 668.46(c)(4))

Comments: The commenters generally supported the inclusion of ““gender identity’’ and ‘“‘national origin’’ as categories of
bias for the purposes of recording hate crime statistics. One commenter recommended collecting and disaggregating
information on the actual or perceived race, ethnicity, and national origin of victims of hate crimes. This commenter
believed that this information would improve public awareness and knowledge of the prevalence of certain forms of
abuse, including hate crimes, directed at certain populations, such as the Latino/ Latina college population.

Discussion: We appreciate the commenters’ support for adding ““gender identity’’ and ‘““national origin’’ as categories of
bias and for adding a definition of ““hate crime.”” Section 485(f)(1)(F)(ii) of the Clery Act requires institutions to collect and
report crimes that are reported to campus security authorities or local police agencies ““according to category of
prejudice.” Accordingly, institutions collect and report hate crimes according to the bias that may have motivated the
perpetrator. At this time, we do not believe it is necessary to also require institutions to collect and report data about, for
example, the victim’s actual race, ethnicity, or national origin.

Changes: None.

Recording Reports of Stalking (§ 668.46(c)(6))

Comments: We received numerous comments in response to our request for feedback about how to count stalking that
crosses calendar years, how to apply an institution’s Clery geography to reports of stalking, and how to identify a new and
distinct course of conduct involving the same perpetrator and victim.

Stalking Across Calendar Years

Some of the commenters supported the approach in the proposed regulations, arguing that it would provide an accurate
picture of crime on campus for each calendar year. The commenters suggested, however, modifying the language to
clarify that an institution must include a statistic for stalking in each and every year in which a particular course of
conduct is reported to a local police agency or campus security authority. One commenter recommended requiring
institutions to report stalking in only the first calendar year in which a course of conduct was reported, rather than
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including it each and every year in which the conduct continues and is reported. Another commenter suggested requiring
institutions to disaggregate how many incidents of stalking are newly reported in that calendar year and how many are
continuations from the previous calendar year to avoid a misinterpretation of the crime statistics.

Stalking by Location

The commenters provided varied feedback with regards to recording stalking by location. Some of the commenters
supported the approach in the proposed regulations that would require institutions to include stalking at only the first
location within the institution’s Clery geography in which a perpetrator engaged in the stalking course of conduct or
where a victim first became aware of the stalking. Other commenters generally agreed with this approach but urged the
Department to modify the regulations so that stalking using an institution’s servers, networks, or other electronic means
would be recorded based on where the institution’s servers or networks are housed. These commenters were concerned
that, without this change, some instances of stalking would not be accounted for in the statistics if the perpetrator or the
victim is never physically located on or within the institution’s Clery geography.

Some of the commenters recommended reporting stalking based only on the location of the perpetrator. These
commenters argued that using the location of the victim would result in institutions including reports of stalking where
the perpetrator was nowhere near the institution but the victim was on campus. They believed that this information
would not be meaningful because it would not help members of the campus community protect themselves while on the
school’s Clery geography. Along these lines, one commenter suggested giving institutions the option to exclude reports of
stalking if the perpetrator has never been on or near the institution’s Clery geography if the institution can document its
reasons for doing so. Other commenters believed that reporting based on the location of the perpetrator would be more
consistent with how other crimes are reported under the Clery Act. The commenter noted, for example, that motor
vehicle theft is only included in an institution’s statistics if the perpetrator stole the car from a location within the
institution’s Clery geography, regardless of whether the car’s owner learned of the theft while within the institution’s
Clery geography.

Some of the commenters recommended recording stalking based only on the location of the victim. These commenters
argued that it would be much easier for institutions to determine the location of the victim than the location of the
perpetrator.

Lastly, a few commenters addressed our discussion in the NPRM about how stalking involving more than one institution
should be handled. The commenters supported our statement that, when two institutions are involved, both institutions
should include the stalking report in their Clery Act statistics. One commenter, however, requested clarification about an
institution’s responsibility to notify another institution if the stalking originated on the other institution’s Clery geography.

Stalking After an “‘Official Intervention”’

We received several comments related to when an institution should count a report of stalking as a new and distinct crime
in its statistics. Some of the commenters supported the approach in the NPRM under which stalking would be counted
separately after an official intervention. An official intervention would include any formal or informal intervention and
those initiated by school officials or a court. One commenter generally supported this approach but was concerned that
an institution might not be aware when an “official intervention’’ has occurred if that intervention did not involve the
institution, such as when a court has issued a no-contact order or a restraining order. The commenter recommended
revising the regulations to specify that an institution would record stalking in these cases as a new and distinct crime only
to the extent that the institution has actual knowledge that an “official intervention’” occurred.
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Other commenters urged the Department to remove § 668.46(c)(6)(iii), arguing that counting a new incident of stalking
after an official intervention would not be consistent with treating stalking as a course of conduct. They explained that
stalking cases often have numerous points of intervention, but that despite those interventions, it is still the same pattern
or course of conduct, and that recording a new statistic after an ““official intervention’” would be arbitrary. The
commenters believed that requiring that stalking be recorded in each and every subsequent year in which the victim
reports the same stalking course of conduct would appropriately capture the extent of stalking without introducing an
arbitrary bright line, such as an “official intervention’ or a specific time period between stalking behaviors.

Several commenters recommended encouraging institutions to provide narrative information about each incident of
stalking in their reports to provide context. They believed that this narrative would provide more useful information by
explaining whether a particular course of conduct spanned several years, whether it continued after one or multiple
interventions, and how many behaviors or actions on the part of the perpetrator made up the single course of conduct.

Discussion: We thank the commenters for their feedback.

Stalking Across Calendar Years

We appreciate the commenters’ support for our proposal to record incidents of stalking that cross calendar years. This
approach strikes a balance by ensuring that stalking is adequately captured in an institution’s statistics without inflating
the number of incidents of stalking by counting each behavior in the pattern. In response to recommendations from the
commenters, we have modified § 668.46(c)(6)(i) to clarify that an institution must record a report of stalking in each and
every year in which the stalking course of conduct is reported to local police or a campus security authority. An institution
is not required to follow up with victims each year to determine whether the behavior has continued, although
institutions are not precluded from doing so. If, as a result of following up with a stalking victim, the institution learns that
the behavior has continued into another year, the institution must record the behavior as a new report of stalking in that
year. Otherwise, institutions must record only reports that they receive in each year.

We appreciate the suggestion that institutions should disaggregate statistics for stalking each year based on which
incidents were continuations for stalking reported in a previous calendar year and which were new reports of stalking, but
we believe that the approach in the final regulations is simpler for institutions to understand and implement. However,
we encourage institutions to provide additional detail, such as whether a report represents a continuation of a previous
year’s report, in their annual security report.

Stalking By Location

With regard to recording stalking based on the location of either the victim or perpetrator, we note that the negotiating
committee reached consensus on the proposed language, which accounts for the location of both the victim and the
perpetrator. Given the disagreement among the commenters about how to modify these provisions, we have decided to
adopt the approach approved by the negotiating committee. We do not believe that the analogy to motor vehicle theft is
appropriate because the crime of stalking is not a crime perpetrated against property and, thus, it presents different
considerations.

We are not persuaded that we should include stalking based on the use of the institution’s servers or networks, but where
neither the victim nor the perpetrator was on or within the institution’s Clery geography. Including these incidents would
be inconsistent with our traditional approach in regard to the Clery Act, which uses physical location as the determining
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factor. Moreover, it may not always be clear whether a particular message used a particular institution’s computer servers
or networks. Of course, an institution may still be able to take action to address a stalking incident that used its servers or
networks. Many institutions have terms of use associated with the use of those networks, and violations of those terms of
use may subject an individual to disciplinary action.

Lastly, if stalking occurs on more than one institution’s Clery geography and is reported to a campus security authority at
both institutions, then both institutions must include the stalking in their statistics. Although the statute does not require
an institution that learns of stalking occurring on another campus to alert the other campus, we strongly encourage an
institution in this situation to do so.

Stalking After an ““Official Intervention’’

We agree with the commenters who argued that requiring institutions to record stalking involving the same victim and
perpetrator as a new crime after an official intervention would be arbitrary. We also agree that it could be difficult for
institutions to track stalking incidents if the institution does not have actual knowledge of the intervention. As a result, we
have not included proposed § 668.46(c)(6)(ii) in the final regulations. We believe that the requirement that institutions
record stalking in each and every year in which it is reported is an effective, straightforward, and less arbitrary approach
than including the concept of an “official intervention.” We encourage institutions to provide narrative information in
their annual security reports about incidents of stalking to the extent possible to provide individuals reading the annual
security report with a fuller picture of the stalking. In addition to explaining whether a report represents stalking that has
continued across multiple calendar years, institutions may provide additional context for these statistics by explaining, for
example, whether the stalking continued despite interventions by the institution or other parties, whether it lasted for a
short but intense period or occurred intermittently over several months, and whether the perpetrator or the victim was
located on or within the institution’s Clery geography.

Changes: We have revised § 668.46(c)(6)(i) to clarify that stalking that crosses calendar years must be recorded in each
and every year in which the stalking is reported to a campus security authority or local police. We have also removed
proposed § 668.46(c)(6)(iii), which would have required institutions to record a report of stalking as a new and distinct
crime when the stalking behavior continues after an official intervention.

Using the FBI’s UCR Program and the Hierarchy Rule (§ 668.46(c)(9))

Comments: We received several comments on our proposal to modify the application of the Hierarchy Rule under the
FBI’s UCR Program, as well as comments about how to further update and clarify § 668.46(c)(9). First, with regard to
applying the Hierarchy Rule, some of the commenters supported our proposal to create an exception so that when both a
sex offense and murder are committed in the same incident, both crimes would be counted in the institution’s statistics.
These commenters believed that this approach would more accurately reflect the full range of incidents involving intimate
partner violence. One commenter recommended clarifying that the exception would apply only to cases involving rape
and murder, noting that every rape would involve fondling.

Other commenters, however, disagreed with our proposal to create an exception to the Hierarchy Rule, arguing that if the
Department continues to use the Hierarchy Rule, it should do so in its entirety. These commenters recommended having
subcategories under the primary crimes so that they could report elements of each crime as a subset, rather than as a
freestanding incident. For example, one commenter believed that instead of requiring an institution to record a statistic
for a murder and for dating violence if a victim was murdered by someone the victim was dating, the Department should
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require an institution to record a murder and to include dating violence as an element of that murder. The commenter
believed that this would reduce double-counting and would make the data more transparent.

Another commenter recommended abandoning the Hierarchy Rule altogether, arguing that it detracts from the value and
clarity of the Clery Act statistics and leads to an underrepresentation of the extent of crimes on a given college campus.

With regards to clarifying the regulation, one commenter noted that proposed § 668.46(c)(9) referred to outdated
guidance and documents issued by the FBI for the UCR program. They recommended replacing references to the “UCR
Reporting Handbook’’ and the “UCR Reporting Handbook: National Incident-Based Reporting System (NIBRS) EDITION"”’
with references to the ““Criminal Justice Information System (CJIS) Division Uniform Crime Reporting (UCR) Program
Summary Reporting System (SRS) User Manual,” and the ““Criminal Justice Information System (CJIS) Division Uniform
Crime Reporting (UCR) Program National Incident-Based Reporting System (NIRBRS) User Manual,”” respectively. The
commenter recommended also updating the references in Appendix A to refer to the appropriate User Manuals and to
identify the correct system source (SRS or NIBRS) for the definitions of rape, fondling, statutory rape, and incest.

One commenter recommended importing the breadth of the UCR program into the regulations to provide more clarity
and guidance for campus security authorities to help them in categorizing crimes, particularly at institutions that do not
have a campus law enforcement division.

Discussion: We appreciate the commenters’ support. We have decided to retain the Hierarchy Rule and the exception to
that rule for situations involving a sex offense and murder. We believe that the Hierarchy Rule provides a useful approach
for recording the numbers of crimes without overreporting and note that it is used by other crime reporting systems.
However, in light of the statute’s purpose and the appropriate public concern about sex offenses on campus, we have
determined that an exception to ensure that all sex offenses are counted is necessary for Clery Act purposes.

Without this exception, under the Hierarchy Rule, an incident that involves both a rape and a murder, for example, would
be recorded only as a murder, obscuring the fact that the incident also included a sexual assault. We believe that Congress
intended to capture data about sexual assaults at institutions participating in the title IV, HEA programs, and this
exception will ensure that all cases of sexual assault are included in an institution’s statistics. Some of the commenters
misinterpreted the proposed regulations to mean that an institution would have to include all of the elements of a sex
offense in its statistics. For example, they believed that an institution would include both fondling and rape in its statistics
in any incident involving rape. We intended for the exception to the Hierarchy Rule to apply when a rape, fondling, incest,
or statutory rape occurs in the same incident as murder. As a result, we have clarified

§ 668.46(c)(9)(vii) to make it clear that this exception to the Hierarchy Rule would apply only when a sex offense and
murder are involved in the same incident, and that, in these cases, an institution would include statistics for the sex
offense and murder, rather than including only the murder.

As discussed under ‘“Hierarchy Rule,” we agree with the commenter who recommended clarifying in the regulations that,
consistent with treatment in the FBI’s UCR program, an arson that occurs in the same incident as other crimes must
always be included in an institution’s statistics. As a result, we have clarified in § 668.46(c)(9)(vi) that an institution must
always record an arson in its statistics, regardless of whether or not it occurs in the same incident as other crimes. We
believe that including this provision related to arson in the same place as the exception for sex offenses will make it
easier for readers to understand how to apply the Hierarchy Rule.

We agree with the commenter who argued that the references to the FBI’s UCR Program may be confusing for institutions
that do not have a campus law enforcement division that is familiar with the UCR Program. We have clarified in §
668.46(c)(9)(i) that an institution must compile the crime statistics for murder and nonnegligent manslaughter, negligent
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manslaughter, rape, robbery, aggravated assault, burglary, motor vehicle theft, arson, liquor law violations, drug law
violations, and illegal weapons possession using the definitions of those crimes from the ““Summary Reporting System
(SRS) User Manual” from the FBI’s UCR Program. We also have clarified in § 668.46(c)(9)(ii) that an institution must
compile the crime statistics for fondling, incest, and statutory rape using the definitions of those crimes from the

|II

““National Incident-Based Reporting System (NIBRS) User Manual’’ from the FBI’s UCR Program. Further, we have specified
in § 668.46(c)(9)(iii) that an institution must compile the crime statistics for the hate crimes of larceny- theft, simple
assault, intimidation, and destruction/damage/vandalism of property using the definitions provided in the ‘“Hate Crime
Data Collection Guidelines and Training Manual’”’ from the FBI’s UCR Program. We have made corresponding changes to
Appendix A to reflect the UCR Program sources from which the Clery Act regulations draw these definitions. Finally, we
have reiterated in § 668.46(c)(9)(iv) that an institution must compile the crime statistics for dating violence, domestic
violence, and stalking using the definitions provided in § 668.46(a). We believe that these changes, combined with our
revisions to Appendix A and the updated references to the FBI’s UCR Program materials will make clear to institutions
which definitions they must use when classifying reported crimes. We intend to include additional guidance on these

issues when we revise the Handbook for Campus Safety and Security Reporting.

Changes: We have revised paragraph § 668.46(c)(9) to clarify how the definitions in the FBI’s UCR Program apply to these
regulations, updated references to the FBI’s UCR Program materials, revised the exception to the Hierarchy Rule to clarify
that it applies in cases where a sex offense and a murder occur during the same incident, and that under the Hierarchy

Rule an institution must always include arson in its statistics.

Statistics From Police Agencies (§ 668.46(c)(11))

Comments: One commenter was concerned that the proposed regulations would require an institution to gather and
review individual reports from municipal police authorities and to determine whether the offenses described in the
reports meet the definition of ““dating violence,” ““domestic violence,” or ““stalking’’ in the regulations, even if they do not
constitute criminal offenses in the jurisdiction. The commenter opined that such a collection and review would be very

burdensome for institutions and would require significant cooperation by municipal police authorities.

Discussion: Initially, we note that the requirement to collect crime statistics from local or State police agencies has been a
longstanding requirement under the Clery Act. Under § 668.46(c)(11) of the regulations, institutions are required to make
a good-faith effort to obtain the required statistics and may rely on the information supplied by a local or State police
agency. We would consider an institution to have made a good-faith effort to comply with this requirement if it provided
the definitions in these regulations to the local or State police agency and requested that that police agency provide
statistics for reports that meet those definitions with sufficient time for the local or State police agency to gather the
requested information. As a matter of best practice, we strongly recommend that institutions make this request far in
advance of the October 1 deadline for publishing their annual security reports and follow up with the local or State police
agency if they do not receive a response. As long as an institution can demonstrate that it made a good-faith effort to
obtain this information, it would be in compliance with this requirement.

Changes: None.
Timely Warnings (§ 668.46(e))
Comments: The commenters strongly supported our proposal to clarify that institutions must keep confidential the names

and personally identifying information of victims when issuing a timely warning. Some commenters, however, requested
additional guidance for how institutions can most effectively comply with this requirement.
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Discussion: We appreciate the commenters’ support. Generally, institutions must provide timely warnings in response to
Clery Act crimes that pose a continuing threat to the campus community. These timely warnings must be provided in a
manner that is timely and that will aid in the prevention of similar crimes. Under these final regulations, institutions must
not disclose the names and personally identifying information of victims when issuing a timely warning. However, in some
cases to provide an effective timely warning, an institution may need to provide information from which an individual
might deduce the identity of the victim. For example, an institution may need to disclose in the timely warning that the
crime occurred in a part of a building where only a few individuals have offices, potentially making it possible for members
of the campus community to identify a victim. Similarly, a perpetrator may have displayed a pattern of targeting victims of
a certain ethnicity at an institution with very few members of that ethnicity in its community, potentially making it
possible for members of the campus community to identify the victim(s). Institutions must examine incidents requiring
timely warnings on a case-by- case basis to ensure that they have minimized the risk of releasing personally identifying
information, while also balancing the safety of the campus community.

Changes: None.

Programs To Prevent Dating Violence, Domestic Violence, Sexual Assault, and Stalking (668.46(j))

General

Comments: One commenter sought clarification regarding the proposed language in § 668.46(j)(1) that states that an
institution must include in its annual security report a statement of policy that addresses the institution’s programs to
prevent dating violence, domestic violence, sexual assault, and stalking and that the statement must include a description
of the institution’s primary prevention and awareness programs for all incoming students and new employees, which must
include the contents of § 668.46(j)(1)(i)(A)—(F). The commenter sought clarification as to whether this language meant
simply that the description of an institution’s primary prevention and awareness programs had to contain these elements
or if it meant that the actual programs, as administered on an institution’s campus, had to incorporate and address these
elements.

Several commenters asked that the final regulations be modified to redefine who would be considered a “‘student’” for
the purposes of the institution’s obligation to provide primary prevention and awareness programs and ongoing
prevention and awareness campaigns. Noting that the Department interprets the statute in this regard consistent with
other Clery Act requirements by requiring institutions to offer training to ““enrolled’’ students, as the term “enrolled”’ is
defined in § 668.2, the commenters were concerned about the burden of providing prevention training to students who
are enrolled only in continuing education courses, online students, and students who are dually enrolled in high school
and community college classes and suggested that prevention training should be focused on students who are regularly
on campus.

One commenter was concerned that institutions may allow collective bargaining agreements to be a barrier to offering
primary prevention and awareness programs and ongoing prevention and awareness campaigns to current employees
who belong to a union.

Another commenter asked the Department to clarify whether an institution must require and document that every
member of its community attend prevention programs and training or whether it is mandatory that an institution simply
make such programming widely available and accessible for members of its community and maintain statistical data on
the frequency, type, duration, and attendance at the training.
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One commenter opined that the final regulations should require institutions to work with local and State domestic
violence and sexual assault coalitions to develop “‘best practice’” training models, access programs for confidential
services for victims, and serve on advisory committees that review campus training policies and protocols for dealing with
sexual violence issues.

Lastly, one commenter believed that the final regulations should require prevention programs to focus on how isting
technology can be used to help prevent crime. This commenter believed that such a focus will ultimately reduce
institutional burden to report, classify, and respond to reports of dating violence, domestic violence, sexual assault, and
stalking.

Discussion: In response to the first comment, the actual prevention programs administered on an institution’s campus
must incorporate and address the contents of § 668.46(j)(1)(i)(A)—(F) as well as meet the definition of “programs to
prevent dating violence, domestic violence, sexual assault, and stalking’ in § 668.46(a) of these final regulations. It is
important to note that the Department’s Clery Compliance staff will verify an institution’s compliance with both §§
668.46(a) and (j) during a Clery Act compliance review.

We do not agree that we should redefine who would be considered a ““student’’ for the purposes of providing primary
prevention and awareness programs and ongoing prevention and awareness campaigns. We believe that every enrolled
student should be offered prevention training because anyone can be a victim of dating violence, domestic violence,
sexual assault, or stalking, not just students regularly on campus. As we stated in the preamble to the NPRM, under §§
668.41 and 668.46, institutions must distribute the annual security report to all “enrolled’” students, as defined in § 668.2.
Applying that same standard for prevention training makes it clear that the same students who must receive the annual
security report must also be offered the training.

Without further explanation by the commenter, we cannot see any reason why collective bargaining agreements could be
a barrier to offering prevention training to employees who belong to a union. We note that institutions have distributed
their annual security reports to “‘current employees’” under §§ 668.41 and 668.46 for many years regardless of whether
an employee is a member of a union, and we expect that these employees will now be offered the new prevention
training in the same manner as they were offered the training in the past.

In response to the question about whether an institution must require mandatory attendance at primary and ongoing
prevention programs and campaigns, we note that neither the statute nor the regulations require that every incoming
student, new employee, current student, or faculty member, take or attend the training. The regulations require only that
institutions offer training to all of these specified parties and that the training includes the contents of §
668.46(j)(1)(i)(A)—(F) and meets the definition of “programs to prevent dating violence, domestic violence, sexual assault,
and stalking”. Institutions must be able to document, however, that they have met these regulatory requirements.
Although the statute and regulations do not require that all students and employees take or attend training, we
encourage institutions to mandate such training to increase its effectiveness. Lastly, the final regulations do not require
institutions to maintain statistical data on the frequency, type, duration, and attendance at the training, although if an
institution believes that maintaining such data is informative, we would encourage such efforts.

We do not believe that we have the statutory authority to require institutions to work with local and State domestic
violence and sexual assault coalitions to develop policies and programs. The statute requires only that institutions provide
written notification to students and employees about existing counseling, health, mental health, victim advocacy, legal
assistance and other services available for victims, both on-campus and in the community. However, we strongly
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encourage institutions and local and State domestic violence and sexual assault coalitions to form such relationships so
that victims of sexual violence will be better served.

We disagree that the final regulations should be changed to emphasize the use of existing technology in prevention
programs. The Department cannot require the specific content of an institution’s prevention training, although we
strongly encourage institutions to consider including information on existing technology so as to better inform their
audiences.

Changes: None.

Definition of ‘“Applicable Jurisdiction’’ (§ 668.46(j)(1)(i)(B) and (C))

Comments: Section 668.46(j)(1)(i)(B) and (C) requires an institution to include, in its annual security report policy
statement on prevention programs, the applicable jurisdiction’s definitions of ‘“dating violence,” ““domestic violence,”

2o

“sexual assault,” “stalking,”” and “consent.”” Several commenters asked for guidance on how to comply with §
668.46(j)(1)(i)(B) and (C) when those terms are not defined by the local jurisdiction. Several commenters requested that
the Department clarify in the final regulations whether institutions must use the definitions in criminal statutes or
whether institutions can reference definitions from other sources of law, such as domestic abuse protection order
requirements, or from State and local agencies. These commenters noted that applicable criminal codes often do not
define these terms, but that reference to the definitions in statutes outside the criminal law or from State and local
agencies are appropriate to provide in this policy statement. One commenter requested that the proposed regulations be
changed to allow institutions to incorporate by reference the definitions in the applicable jurisdiction, to avoid confusing
language in their prevention program materials. This commenter noted that legal definitions can be long and complicated,
and that allowing incorporation by reference would increase the chance that these definitions will remain accurate.

2

Discussion: If an institution’s applicable jurisdiction does not define ‘“dating violence,” ‘““domestic violence,” “sexual

7T

assault,” “stalking,” and “consent’ in reference to sexual activity, in its criminal code, an institution has several options.
An institution must include a notification in its annual security report policy statement on prevention programs that the
institution has determined, based on good-faith research, that these terms are not defined in the applicable jurisdiction.
An institution would need to document its good-faith efforts in this regard. In addition, where the applicable jurisdiction
does not define one or more of these terms in its criminal code, the institution could choose to provide definitions of
these terms from laws other than the criminal code, such as State and local administrative definitions. For example, an
institution could provide a definition officially announced by the State’s Attorney General to provide relevant information

about what constitutes a crime in the jurisdiction.

We do not believe that simply referencing the definition meets the requirement that institutions provide the definition of

7T 2o

the terms ‘“dating violence,” ““domestic violence,” “‘sexual assault,” “stalking,” and ““consent’’ in reference to sexual
activity in the applicable jurisdiction. Section 485(f)(8)(B)(i)(1)(bb) and (cc) of the Clery Act, as amended by VAWA, require
an institution to provide the definitions, not a cross-reference or link, to the definition of these terms.

Changes: None.

Definitions of “Awareness Programs,”” ““Bystander Intervention,” ““Ongoing Prevention and Awareness Campaigns,”’
“Primary Prevention Programs,”” and “Risk Reduction” (§ 668.46(j)(2)(i)—(v))

187 © ATIXA 2016. All Rights Reserved.



o

Comments: One commenter stated that the definitions of ““awareness programs,’” ““bystander intervention,” ““ongoing

o

prevention and awareness campaigns,’” ““primary prevention programs,’”’ and “‘risk reduction’ in paragraphs
668.46(j)(2)(i)—(v) assume a context of student-on-student sexual assault, making the definitions inadequate in cases in
which the offender is an employee of the institution. The commenter stated that prevention activities should include
instruction on healthy boundaries, power differentials, and exploitation to address situations where the perpetrator is an

employee.

One commenter asked for clarification of the terms “institutional structures and cultural conditions that facilitate
violence,” and “‘positive and healthy behaviors that foster healthy, mutually respectful relationships and sexuality,” in §
668.46(j)(2)(ii) and (iv). Another commenter stated that bystander intervention trainings should be mandatory for
incoming students and that the Department should establish basic guidelines and strategies to ensure uniformity and
quality of bystander intervention training across institutions. Lastly, one commenter recommended that the definition of
“risk reduction’ in § 668.46(j)(2)(v) be removed from the regulations because risk reduction efforts, unless coupled with
empowerment approaches, leave potential victims with the false impression that victimization can be avoided. The
commenter believed that this was tantamount to victim blaming.

7T

Discussion: We disagree that the definitions of ““awareness programs,” “bystander intervention,” ““ongoing prevention

2o

and awareness campaigns,”” ““primary prevention programs,” and “risk reduction’’ in § 668.46(j)(2)(i)—(v) assume a
context of student-on-student sexual assault. We believe that the language in the definitions is broad and covers
situations where the perpetrator is an employee and the commenter did not specifically identify any language for us to

revise.

In response to the commenter who asked for clarification of certain terms in § 668.46(j)(2), we believe that examples of
“institutional structures and cultural conditions that facilitate violence,” might include the fraternity and sports cultures
at some institutions. We believe that examples of “‘positive and healthy behaviors that foster healthy, mutually respectful
relationships and sexuality,” might include the promotion of good listening and communication skills, moderation in
alcohol consumption, and common courtesy.

As for the commenter who suggested that bystander intervention training be mandatory for incoming students and that
the Department should establish basic guidelines and strategies to ensure uniformity and quality for that training, the
statute does not mandate student or employee participation in prevention training, nor does the statute authorize the
Department to specify what an institution’s training must contain. The statute and the regulations contain broad
guidelines and definitions to assist institutions in developing training that takes into consideration the characteristics of
each campus.

Lastly, we disagree with the commenter who recommended that the definition of “risk reduction’’ in § 668.46(j)(2)(v) be
removed. Empowering victims is incorporated into the definition of risk reduction. The term “risk reduction’” means
options designed to decrease perpetration and bystander inaction, and to increase empowerment for victims in order to
promote safety and to help individuals and communities address conditions that facilitate violence.

Changes: None.

Institutional Disciplinary Proceedings in Cases of Alleged Dating Violence, Domestic Violence, Sexual Assault, or Stalking (§
668.46(k))
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Comments: Many commenters supported proposed § 668.46(k) regarding institutional disciplinary proceedings. These
commenters believed that the proposed regulations properly reflected the importance of transparent, equitable
procedures for complainants and accused students, provided clear and concise guidance on the procedures an institution
must follow to comply with the VAWA requirements, and would lead to more accurate reporting of campus crime
statistics. Several commenters also expressed appreciation for the Department’s statements in the NPRM that an
institution’s responsibilities under the Clery Act are separate and distinct from those under title IX, and that nothing in the
proposed regulations alters or changes an institution’s obligations or duties under title IX as interpreted by OCR.

Other commenters did not support proposed § 668.46(k). These commenters stated that only the criminal justice system
is capable of handling alleged incidents of dating violence, domestic violence, sexual assault, and stalking, not institutions
of higher education. These commenters also believed that the proposed regulations eliminate essential due process
protections, and entrust unqualified campus employees and students to safeguard the interests of the parties involved in
adjudicating allegations. Several commenters also stated that the proposed regulations would place a considerable
compliance burden on small institutions and asked the Department to consider mitigating that burden in the final
regulations.

One commenter asked the Department to clarify in the final regulations that disciplinary procedures apply more broadly
than just to student disciplinary procedures and suggested adding language specifying that the procedures apply to
student, employee, and faculty discipline systems.

One commenter asked the Department to clarify whether an institution’s disciplinary procedures must always comply
with § 668.46(k) or just the procedures related to incidents of dating violence, domestic violence, sexual assault, and
stalking. Another commenter asked that we clarify that there need not be an allegation of crime reported to law
enforcement for the accused or accuser to receive the procedural protections afforded through a campus disciplinary
proceeding. This commenter suggested that we replace ““allegation of dating violence, domestic violence, sexual assault,
or stalking’ in proposed § 668.46(k)(1)(ii) with “incident arising from behaviors that may also be allegations of the crimes
of dating violence, domestic violence, sexual assault, or stalking.”

Finally, one commenter requested that the final regulations affirm that a complainant bringing forth a claim of dating
violence, domestic violence, sexual assault, or stalking cannot be subject to any legal investigation of their immigration
status because that would discourage undocumented students from reporting incidents and participating in a disciplinary
proceeding.

Discussion: We appreciate the commenters’ support. In response to the commenters who objected to institutional
disciplinary procedures in cases involving dating violence, domestic violence, sexual assault, or stalking under the
regulations, section 485(f)(8)(B)(iv) of the Clery Act clearly requires institutions to have disciplinary procedures in place
for these incidents. We disagree with the comments that the procedures under § 668.46(k) violate due process rights and
entrust unqualified employees with adjudicatory responsibility. The statute and these final regulations require that: an
institution’s disciplinary proceedings be fair, prompt, and impartial to both the accused and the accuser; the proceedings
provide the same opportunities to both parties to have an advisor of their choice present; and the proceedings be
conducted by officials who receive training on sexual assault issues and on how to conduct a proceeding that protects the
safety of victims and promotes accountability. Thus, these procedures do provide significant protections for all parties.
We also note that institutions are not making determinations of criminal responsibility but are determining whether the
institution’s own rules have been violated. We note that there is no basis to suggest that students and employees at small
institutions should have fewer protections than their counterparts at larger institutions.
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We do not agree that the final regulations should be revised to clarify that disciplinary procedures apply to student,
employee, and faculty discipline systems. Section 668.46(k)(1)(i) requires an institution’s annual security report policy
statement addressing procedures for institutional disciplinary action in cases of dating violence, domestic violence, sexual
assault, and stalking to describe each type of disciplinary proceeding used by the institution. If an institution has a
disciplinary proceeding for faculty and staff, the institution would be required to describe it in accordance with §
668.46(k)(1)(i).

We agree with the commenters who suggested that we clarify which incidents trigger a “disciplinary’”’ proceeding under §
668.46(k) because many institutions have a disciplinary process for incidents not involving dating violence, domestic
violence, sexual assault, and stalking. We have revised the introductory language in § 668.46(k) to specify that an
institution’s policy statement must address disciplinary procedures for cases of alleged dating violence, domestic violence,
sexual assault, and stalking, as defined in § 668.46(a). We believe that making this clear up front best clarifies the scope of
the paragraph.

Lastly, with respect to the suggestion that § 668.46(k) state that a complainant bringing forth a claim of dating violence,
domestic violence, sexual assault, or stalking is not subject to any legal investigation of their immigration status, the
Department does not have the authority to provide or require such an assurance, though the Department reminds
institutions of the Clery Act’s prohibition against retaliation in this regard. Specifically, institutions should be aware that
threatening an individual with deportation or invoking an individual’s immigration status in an attempt to intimidate or
deter the individual from filing or participating in a complaint of dating violence, domestic violence, sexual assault, or
stalking would violate the Clery Act’s protection against retaliation as reflected in § 668.46(m).

Changes: We have revised the introductory language in § 668.46(k) to specify that an institution’s policy statement must
address disciplinary procedures for cases of alleged dating violence, domestic violence, sexual assault, and stalking, as
defined in § 668.46(a).

Standard of Evidence (§ 668.46(k)(1)(ii))

Comments: Proposed § 668.46(k)(1)(ii) requires an institution to describe in its annual security report policy statement the
standard of evidence that will be used during any institutional disciplinary proceeding arising from an allegation of dating
violence, domestic violence, sexual assault, or stalking. Several commenters supported requiring institutions to use the
preponderance of evidence standard for institutional disciplinary proceedings under the Clery Act to be consistent with
the standard of evidence required to comply with title IX. The commenters believed that requiring the use of the
preponderance of evidence standard would reduce confusion and would eliminate disputes over whether a criminal
standard of proof should be applied. One commenter felt that using any other standard of proof, such as ““clear and
convincing’ or ““beyond a reasonable doubt’” would send a message that one student’s presence at the institution is more
valued than the other’s. Other commenters did not believe the preponderance of evidence standard should be specified
in the regulations because they asserted that Congress considered requiring the use of the preponderance of evidence
standard and rejected it when debating the VAWA amendments to the Clery Act. One commenter stated that the ‘“clear
and convincing’’ standard of evidence should be used because this standard better safeguards due process.

Discussion: We disagree that final § 668.46(k)(1)(ii) should require that to comply with the Clery Act, institutions use the
preponderance of evidence standard or any other specific standard when conducting a disciplinary proceeding. Unlike
title IX, the Clery Act only requires that an institution describe the standard of evidence it will use in a disciplinary

proceeding. A recipient can comply with both title IX and the Clery Act by using a preponderance of evidence standard in
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disciplinary proceedings regarding title IX complaints and by disclosing this standard in the annual security report required
by the Clery Act.

Changes: None.

Sanctions Resulting From a Disciplinary Proceeding (§ 668.46(k)(1)(iii))

Comments: Several commenters supported the requirement in § 668.46(k)(1)(iii) that institutions list all of the possible
sanctions that the institution may impose following the results of any institutional disciplinary proceeding for an
allegation of dating violence, domestic violence, sexual assault, or stalking in its annual security report policy statement.
These commenters stated that some institutions use sanctions such as suspensions for a summer semester only or
expulsions issued after the perpetrator has graduated which minimize the perpetrator’s accountability. These
commenters believed that listing all possible sanctions would make the imposition of inappropriate sanctions untenable.

Other commenters did not support listing all possible sanctions because they believe that such a listing would limit an
institution’s ability to effectively adjudicate these cases on an individual basis, hamper the institution’s ability to
strengthen sanctions, and limit the institution’s ability to be innovative in imposing sanctions. Other commenters
requested that this requirement be phased in to give institutions additional time to review current practices relating to
sanctions and so that institutions are not forced to list hypothetical penalties to address situations of dating violence,
domestic violence, sexual assault, and stalking that they have not imposed before.

Discussion: We appreciate the commenters’ support for § 668.46(k)(1)(iii), which requires institutions to list all of the
possible sanctions that the institution may impose following the results of any institutional disciplinary proceeding for an
allegation of dating violence, domestic violence, sexual assault, or stalking in its annual security report policy statement.

We have not been persuaded to change this requirement. We believe that listing all possible sanctions that an institution
may impose following the results of a disciplinary proceeding in cases of dating violence, domestic violence, sexual
assault, and stalking will deter institutions from listing (and subsequently imposing) inappropriately light sanctions. As
noted in the NPRM, § 668.46(k)(1)(iii) does not prohibit an institution from using a sanction not listed in its most recently
issued annual security report, provided the institution’s list is updated in its next annual security report. We do not
believe that phasing in this requirement is appropriate. The regulations are effective on July 1, 2015, which will give
institutions at least seven months to implement the requirement to list all possible sanctions that an institution may
impose following the results of a disciplinary proceeding.

Changes: None.

Training for Officials Who Conduct Disciplinary Proceedings (§ 668.46(k)(2)(ii))

Comments: Several commenters supported the requirement that an institution’s disciplinary proceedings be conducted by
officials who, at a minimum, receive annual training on the issues related to dating violence, domestic violence, sexual
assault, and stalking and on how to conduct an investigation and hearing process that protects the safety of victims and
promotes accountability. The commenters believed that proper training will minimize reliance on stereotypes about
victims’ behavior and will ensure that officials are educated on the effects of trauma.

Other commenters did not support the training requirement because they considered it to be an unfunded mandate. One
commenter stated that the training requirement goes beyond congressional intent. Another commenter believed that the
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costs to obtain the training would have a negative impact on small institutions and asked the Department to provide a
waiver of the annual training requirement for small institutions. Alternatively, the commenter asked that the Department
develop and provide the required training at no cost to institutions through a Webinar or computer-assisted modular
training.

Discussion: The Department appreciates the support of commenters and agrees that ensuring that officials are properly
trained will greatly assist in protecting the safety of victims and in promoting accountability.

We disagree with the commenter who asserted that the training requirement goes beyond congressional intent. The
training requirement in § 668.46(k)(2)(ii) reflects what is required by section 485(f)(8)(B)(iv)(l)(bb) of the Clery Act as
amended by VAWA. We acknowledge that there will be costs associated with the training requirement and we urge
institutions to work with rape crisis centers and State sexual assault coalitions to develop training that addresses the
needs and environments on small campuses. Lastly, we cannot waive this requirement for small institutions or provide the
training as requested. We note that all title IV institutions are already required to ensure that their officials are trained
and are knowledgeable in areas such as Federal student financial aid regulations. Congress added this new training
requirement to protect students. We note that these final regulations are effective July 1, 2015, which will give
institutions ample time to implement this requirement in a compliant and cost-effective manner.

Changes: None.

Advisor of Choice (§ 668.46(k)(2)(iii) and (iv))

Comments: We received many comments on proposed § 668.46(k)(2)(iii) and (iv). Proposed § 668.46(k)(2)(iii) would
require that an institution’s disciplinary proceeding provide the accuser and the accused with the same opportunities to
have others present, including the opportunity to be accompanied to any related meeting or proceeding by the advisor of
their choice. Proposed § 668.46(k)(2)(iv) would prohibit the institution from limiting the choice of advisor, or an advisor’s
presence for either the accuser or the accused in any meeting or institutional disciplinary proceeding, although the
institution may establish restrictions on an advisor’s participation as long as the restrictions apply equally to both parties.

Many commenters supported proposed § 668.46(k)(2)(iii) and (iv) but asked that the regulations allow institutions to
remove or dismiss advisors who are disruptive or who do not abide by the restrictions on their participation to preserve
the decorum, civility, and integrity of the proceeding. Other commenters asked that the regulations be revised to detail
the extent to which an advisor can participate in a disciplinary proceeding or the type of restrictions an institution can
place on an advisor’s participation in the proceeding, such as prohibiting an advisor to speak or to address the disciplinary
tribunal, or question witnesses, to ensure an efficient and fair process. One commenter asked that the regulations be
revised to allow an institution to define a pool of individuals, including members of the campus community, who may
serve as an advisor. Another commenter asked that the regulations require that an advisor be willing and able to attend
disciplinary proceedings in person as scheduled by the institution and that an advisor can be present in meetings or
disciplinary proceedings only when the advisee is present to ensure that disciplinary proceedings are not unnecessarily
delayed. One commenter stated that the regulations should allow an advisor only at an initial meeting or documentation
review of a disciplinary proceeding. Another commenter believed that allowing an advisor to be present at ““any related
meeting or proceeding’’ would cause unreasonable delays if an institution was forced to schedule meetings at an advisor’s
convenience. One commenter asked that the regulations prohibit an advisor from acting as a proxy for either the accused
or the accuser so as to not compromise their privacy rights. One commenter asked that § 668.46(k)(2)(iv) be revised to
prohibit immigration agents from serving in a disciplinary proceeding as an advisor. This commenter was concerned that
if, for example, the accused had an immigration agent as an advisor and the accuser was not a U.S. citizen, the threat of
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an immigration enforcement action would pose a significant barrier to participation in a disciplinary proceeding for the

accuser.

Discussion: We do not believe that any changes to the regulations are necessary. Institutions may restrict an advisor’s
role, such as prohibiting the advisor from speaking during the proceeding, addressing the disciplinary tribunal, or
guestioning witnesses. An institution may remove or dismiss advisors who become disruptive or who do not abide by the
restrictions on their participation. An institution may also form a pool of individuals, including members of the campus
community, who may serve as advisors as long as the choice of an advisor by the accused or the accuser is not limited to
such a pool. We believe that regulating an institution’s actions in these areas would restrict their flexibility to protect the
interests of all parties.

We do not believe that the regulations should specify that an advisor must attend disciplinary proceedings in person.
Section 668.46(k)(2)(iii) does not require an advisor to be present but merely requires that each party have the same
opportunity to have an advisor present. An institution would not need to cancel or delay a meeting simply because an
advisor could not be present, so long as the institution gave proper notice of the meeting under § 668.46(k)(3)(i)(B)(2);
however we encourage institutions to consider reasonable requests to reschedule. We also do not believe that the final
regulations should specify that an advisor cannot be present in meetings or disciplinary proceedings unless the advisee is
present. An institution is not required to permit an advisor to attend without the advisee but may find that permitting an
advisor to attend with the advisee’s agreement will make it easier to arrange procedural meetings.

We do not believe that permitting an institution to limit an advisor to attend only an initial meeting or documentation
review of a disciplinary proceeding is supported by the statute. Section 485(f)(8)(B)(iv)(ll) of the Clery Act provides that
the accuser and the accused are entitled to the opportunity to be accompanied ‘“to any related meeting or proceeding”
by an advisor of their choice.

We do not believe that the regulations need to prohibit an advisor from acting as a proxy for either the accused or the
accuser in the interest of protecting the parties’ privacy. Assuming an institution allowed an advisor to act as a proxy, if
the accused or accuser authorized their advisor to serve as a proxy and consented to any disclosures of their records to
their advisor, this would alleviate any privacy concerns.

Lastly, we believe that including in the final regulations a general prohibition on immigration agents serving as an advisor
to the accused or the accuser in a disciplinary proceeding is not supported by the statute. As stated above, section
485(f)(8)(B)(iv)(ll) of the Clery Act, as amended by VAWA, provides that the accuser and the accused are entitled to the
opportunity to be accompanied to any related meeting or proceeding by an advisor of their choice. However, institutions
should be aware that allowing an immigration agent to serve as an advisor in order to intimidate or deter the accused or
the accuser from participating in a disciplinary proceeding to resolve an incident of dating violence, domestic violence,
sexual assault, or stalking would violate the Clery Act’s protection against retaliation as reflected in § 668.46(m).

Changes: None.

Attorney as Advisor of Choice (§§ 668.46(k)(2)(iii) and (iv)

Comments: Many commenters supported the Department’s interpretation of the statutory language in section
485(f)(8)(B)(iv)(ll) of the Clery Act, as amended by VAWA, that the accuser or the accused may choose to have an attorney

act as their advisor in an institution’s disciplinary proceeding. The commenters believed that this interpretation protects
the rights of both parties and the integrity of the proceedings. Several commenters stated that the final regulations

193 © ATIXA 2016. All Rights Reserved.



should detail the type of restrictions an institution may impose on an attorney advisor; other commenters believed that
no restrictions on an attorney should be permitted.

Other commenters did not support allowing attorneys to act as advisors and stated that such an interpretation goes
beyond the statutory intent. These commenters stated that section 485(f)(8)(B)(iv)(ll) of the Clery Act provides only ““the
opportunity’” for the accused or the accuser to have an advisor present during meetings or proceedings. Commenters
believed that allowing attorneys to participate as advisors in an institution’s disciplinary proceeding will create inequities
in the process if one party has an attorney advisor and the other party does not and the presence of attorneys will make
the campus disciplinary proceeding more adversarial and more like a courtroom than an administrative proceeding. One
commenter believed that allowing attorney advisors would create a chilling effect for complainants and discourage them
from reporting or going forward with a disciplinary process to resolve that complaint. Another commenter believed that
allowing attorney advisors would force schools to hire court reporters and have legal representation present, which would
drain resources. Another commenter believed that allowing attorneys to act as advisors would compromise the privacy
rights of individuals involved in the process. One commenter asked that the final regulations require institutions to
provide legal representation in any meeting or disciplinary proceeding in which the accused or the accuser has legal
representation but the other party does not. One commenter stated that the proposed regulations incorrectly suggest
that State laws providing students with a right to counsel in disciplinary hearings, like North Carolina’s Student and
Administration Equality Act, are inconsistent with VAWA and requested that the language be amended in the final rule.

Discussion: We are not persuaded that any changes are necessary to the regulations with regard to allowing attorneys to
participate in an institution’s disciplinary proceeding as advisors. Section 485(f)(8)(B)(iv)(Il) of the Clery Act clearly and
unambiguously supports the right of the accused and the accuser to be accompanied to any meeting or proceeding by ““an
advisor of their choice,” which includes an attorney. Section 668.46(k)(2)(iv) allows an institution to establish restrictions
on an advisor’s participation in a disciplinary proceeding. As stated earlier in the preamble, we believe that specifying
what restrictions are appropriate or removing the ability of an institution to restrict an advisor’s participation would
unnecessarily limit an institution’s flexibility to provide an equitable and appropriate disciplinary proceeding. Nothing in
the regulations requires institutions to hire court reporters or have their own legal representation. Nor do we believe that
allowing attorneys to act as advisors would compromise the privacy rights of individuals involved in the process, as
explained previously. We do not believe that the statute permits us to require institutions to provide legal representation
in any meeting or disciplinary proceeding in which the accused or the accuser has legal representation but the other party
does not. Absent clear and unambiguous statutory authority, we would not impose such a burden on institutions. We
would note, however, that the statute does require institutions to provide written notification to students and employees
about legal assistance available for victims, both on-campus and in the community. We encourage institutions to also
provide information about available legal assistance to the accused. We also note that the ability of the institution to
restrict the role of all advisors means that all advisors are equal and that the presence of an attorney should not have a
chilling effect on complainants. Before a proceeding is scheduled, schools should inform the parties of any limitations on
the advisor’s role so that both parties understand and respect these limitations. Lastly, we do not believe that the
proposed regulations incorrectly suggested that State laws providing students with a right to counsel in disciplinary
hearings are inconsistent with VAWA. The regulations do not require an institution to impose restrictions on the advisor’s
participation, they merely permit the institution to do so. Where State law prohibits such a restriction, State law would
trump any institutional policy intended to restrict the advisor’s participation that would otherwise be permissible under
these regulations.

Changes: None.

Simultaneous Notification (§ 668.46(k)(2)(v))
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Comments: Several commenters supported proposed § 668.46(k)(2)(v) which would require simultaneous notification, in
writing, to both the accuser and the accused of the result of any institutional disciplinary proceeding that arises from an
allegation of dating violence, domestic violence, sexual assault, or stalking; the institution’s procedures for appeal of the
result; any change to the result; and when the result becomes final. The commenters stated that having simultaneous
notification will eliminate the possibility of unannounced, secret proceedings at which testimony or evidence adverse to
the accused is gathered without his or her knowledge. Another commenter asked the Department to issue public guidance
that incorporates the preamble discussion in the NPRM on what constitutes ‘““written simultaneous notification’’.

Discussion: We appreciate the support of commenters. We also intend to include guidance on what constitutes “written
simultaneous notification” in the updated Handbook for Campus Safety and Security Reporting.

Changes: None.

Definition of “Prompt, Fair, and Impartial”’ (§§ 668.46(k)(3)(i))

Comments: One commenter argued that the requirement in § 668.46(k)(3)(i)(B)(1) that an institution’s disciplinary
proceeding must be “transparent’” to the accuser and the accused does not have legal meaning, and creates ambiguities
and unrealistic expectations. One commenter believed that the requirement for timely notice of meetings in §
668.46(k)(3)(i)(B)(2) should be revised to specify that the timely notice applies only to meetings in which both the accused
and the accuser will be present. Several commenters believed the timely notice provision interferes with an institution’s
ability to contact the accused student upon receipt of an incident report to schedule a meeting and, if necessary, take
immediate action such as imposing an interim suspension, relocation from a dormitory, or removal from class. The
commenters considered this a safety issue for both the accuser and the community.

Several commenters were concerned that the requirement in § 668.46(k)(3)(i)(C) that an institution’s disciplinary
proceeding be conducted by officials who do not have a conflict of interest or bias for or against the accuser or the
accused does not address situations in which inappropriately partial or ideologically inspired people dominate the pool of
available participants in a proceeding. This commenter suggested that the accused or the accuser be afforded an appeal
or opportunity to object if a member of the adjudicating body is biased. Several commenters suggested that the final
regulations should prohibit adjudicating officials with responsibility for administering informal resolution procedures from
having any involvement in, or contact with, a formal disciplinary board that has responsibility for resolving the same
complaint, to reduce the appearance that officials are trying to influence the outcome of a proceeding in favor of either
party.

Lastly, one commenter recommended that the final regulations should provide that the accused or the accuser have the
right to appeal the results of an institutional disciplinary proceeding, for an institution’s proceeding to be considered
prompt, fair, and impartial. This commenter stated that appeals are part of any well-functioning disciplinary process and
ensure that any unfairness in the process is addressed by university leadership.

Discussion: We do not believe it is necessary to clarify the term ““transparent.”” With respect to a disciplinary proceeding,
the term ““transparent’”’ means a disciplinary proceeding that lacks hidden agendas and conditions, makes appropriate
information available to each party, and is fair and clear to all participants.

We do not believe that the requirement for timely notice of meetings in § 668.46(k)(3)(i)(B)(2) should be modified to
apply to only meetings in which both the accused and the accuser will be present. We believe that an institution should
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provide timely notice for meetings at which only the accused or the accuser will be present so that the parties are aware
of meetings before they occur. Furthermore, we do not believe that the timely notice provision compromises an
institution’s ability to schedule a meeting with an accused student after receiving an incident report. In this context,
“timely’”’ just means that the institution must notify the accuser of this meeting as quickly as possible, but it does not
mean that the institution must unreasonably delay responsive action to provide advance notice to the accuser.

We are not persuaded that we should revise the requirement in § 668.46(k)(3)(i)(C) that an institution’s disciplinary
proceeding be conducted by officials who do not have a conflict of interest or bias for or against the accuser or the
accused to be considered prompt, fair, and impartial. With respect to the specific scenarios described by the commenters
where they believe certain institutions’ proceedings are being conducted by officials with bias, without more facts we
cannot declare here that such scenarios present a conflict of interest, but if they did, § 668.46(k)(3)(i)(C) would prohibit
this practice. The Clery compliance staff will monitor the presence of any conflicts of interest and we may revisit these
regulations if we identify significant problems in this area.

Lastly, we disagree with the commenters who recommended that the final regulations should provide the accused or the
accuser with the right to appeal the results of an institutional disciplinary proceeding. We do not believe we have the
statutory authority to require institutions to provide an appeal process.

Changes: None.

Definition of “Proceeding” (§ 668.46(k)(3)(iii))

Comments: One commenter recommended that the definition of “proceeding’’ should expressly exclude communications
between complainants and officials regarding interim protective measures for the complainant’s protection. Another
commenter suggested changing the definition to clarify that ““proceeding’ includes employee and faculty disciplinary
proceedings as well as student disciplinary proceedings.

Discussion: We agree that the definition of “proceeding’” should be modified to not include communications regarding
interim protective measures. In many cases protective measures may be necessary for the protection of the accuser and
treating these communications as ““proceedings’’ could lessen that protection. We do not agree that changing the
definition of “proceeding’ to reflect employee and faculty disciplinary proceedings is necessary. Nothing in the definition
limits a proceeding to only one involving students, and an institution is already required to describe each type of
disciplinary proceeding used by the institution in its annual security report policy statement in accordance with

§ 668.46(k)(2)(i).

Changes: We have revised the definition of “‘proceeding’” by adding that a ““proceeding’ does not include communications
and meetings between officials and victims concerning accommodations or protective measures to be provided to a
victim.

Definition of “Result” (§ 668.46(k)(3)(iv))

Comments: Several commenters believed that the Department’s reasoning in the NPRM for defining ““result’” to include
the rationale for the result, that the accused or the accuser could use the result as the basis for an appeal, was flawed and
not supported by statute. The commenters requested that the Department change the definition of ““result’” to require
institutions to provide the rationale for the result to the accuser if it does so for the accused.
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Discussion: We do not agree that the reasoning in the NPRM for defining ““result’” to include the rationale for the result is
flawed. That either the accused or the accuser could use the result for the basis of an appeal is common sense. We also do
not agree that the definition of “result’”” needs to be modified because § 668.46(k)(2)(v)(A) requires an institution to

simultaneously notify both the accuser and the accused of the result of any institutional disciplinary proceeding.
Changes: None.

§ 668.46(m) Prohibition on Retaliation

Comments: One commenter expressed support for incorporating section 485(f)(17) of the Clery Act into the regulations.
Discussion: We appreciate the commenter’s support.

Changes: None.

Executive Orders 12866 and 13563

Regulatory Impact Analysis Introduction

Institutions of higher education that participate in the Federal student financial aid programs authorized by title IV of the
HEA are required to comply with the Clery Act. According to the most current Integrated Postsecondary Education Data
System (IPEDS) data, a total of 7,508 institutions were participating in title IV programs in 2012.2 The Department reviews
institutions for compliance with the Clery Act and has imposed fines for significant non-compliance. The Department
expects that these proposed changes will be beneficial for students, prospective students, and employees, prospective
employees, the public and the institutions themselves.

Under Executive Order 12866, the Secretary must determine whether this regulatory action is “‘significant’”” and,
therefore, subject to the requirements of the Executive order and subject to review by the Office of Management and
Budget (OMB). Section 3(f) of Executive Order 12866 defines a “‘significant regulatory action’’ as an action likely to result
in a rule that may—

(1)Have an annual effect on the economy of $100 million or more, or adversely affect a sector of the economy,
productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or
communities in a material way (also referred to as an ““‘economically significant’ rule);

(2) Create serious inconsistency or otherwise interfere with an action taken or planned by another agency;

(3) Materially alter the budgetary impacts of entitlement grants, user fees, or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles stated in
the Executive order.

This final regulatory action is a significant regulatory action subject to review by OMB under section 3(f) of Executive
Order 12866.

We have also reviewed these regulations under Executive Order 13563, which supplements and explicitly reaffirms the
principles, structures, and definitions governing regulatory review established in Executive Order 12866. To the extent
permitted by law, Executive Order 13563 requires that an agency—
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(1) Propose or adopt regulations only on a reasoned determination that their benefits justify their costs (recognizing
that some benefits and costs are difficult to quantify);

(2) Tailor its regulations to impose the least burden on society, consistent with obtaining regulatory objectives and
taking into account—among other things and to the extent practicable—the costs of cumulative regulations;

(3)In choosing among alternative regulatory approaches, select those approaches that maximize net benefits
(including potential economic, environmental, public health and safety, and other advantages; distributive impacts;
and equity);

(4)To the extent feasible, specify performance objectives, rather than the behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available alternatives to direct regulation, including economic incentives—such as user fees or
marketable permits—to encourage the desired behavior, or provide information that enables the public to make
choices.

Executive Order 13563 also requires an agency to use the best available techniques to quantify anticipated present and
future benefits and costs as accurately as possible. The Office of Information and Regulatory Affairs of OMB has
emphasized that these techniques may include ““identifying changing future compliance costs that might result from
technological innovation or anticipated behavioral changes.”

We are issuing these final regulations only on a reasoned determination that their benefits justify their costs. In choosing
among alternative regulatory approaches, we selected those approaches that maximize net benefits. Based on the
analysis that follows, the Department believes that these final regulations are consistent with the principles in Executive
Order 13563.

We also have determined that this regulatory action does not unduly interfere with State, local, or tribal governments in
the exercise of their governmental functions.

In accordance with both Executive orders, the Department has assessed the potential costs and benefits, both
guantitative and qualitative, of this regulatory action. The potential costs associated with this regulatory action are those
resulting from statutory requirements and those we have determined as necessary for administering the Department’s
programs and activities.

This Regulatory Impact Analysis is divided into six sections. The ““Need for Regulatory Action’’ section discusses why these
implementing regulations are necessary to define terms and improve upon the methods by which institutions count
crimes within their Clery geography and provide crime prevention and safety information to students and employees.

The section titled “Summary of Changes from the NPRM’’ summarizes the most important revisions the Department made
in these final regulations since the NPRM. These changes were informed by the Department’s consideration of over
approximately 2,200 parties who submitted comments on the proposed regulations, along with approximately 3,600
individuals who submitted a petition expressing support for comments submitted by the American Association of
University Women. The changes are intended to clarify the reporting of stalking across calendar years, remove the
requirement by institutions to report stalking as a new and distinct crime after an official intervention, and clarify cases in
which an institution may remove from its crime statistics reports of crimes that have been unfounded.

The ““Discussion of Costs and Benefits’’ section considers the cost and benefit implications of these regulations for
students and institutions. There would be two primary benefits of the regulations. First, we expect students and
prospective students and employees and prospective employees to be better informed and better able to make choices in
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regards to higher education attendance and employment because the regulations would improve the method by which
crimes on campuses are counted and reported. Second, we would provide further clarity on students’ and employees’
rights and institutional procedures by requiring institutions to design and disclose policies and institutional programs to

prevent sexual assault.

Under ““Net Budget Impacts,” the Department presents its estimate that the final regulations would not have a significant

net budget impact on the Federal government.

In ““Alternatives Considered,” we describe other approaches the Department considered for key features of the

J7ATH 2o

regulations, including definitions of “outcomes,’” “initial and final determinations,”” “‘resolution,” ““dating violence,”

“employees,” and “consent.”

Finally, the ““Final Regulatory Flexibility Analysis’’ considers issues relevant to small businesses and nonprofit institutions.
Elsewhere in this section under Paperwork Reduction Act of 1995, we identify and explain burdens specifically associated

with information collection requirements.
Need for Regulatory Action

Executive Order 12866 emphasizes that Federal agencies should promulgate only such regulations as are required by law,
are necessary to interpret the law, or are made necessary by compelling public need, such as material failures of private
markets to protect or improve the health and safety of the public, the environment, or the well-being of the American
people. In this case, there is indeed a compelling public need for regulation. The Department’s goal in regulating is to

incorporate the VAWA provisions into the Department’s Clery Act regulations.

On March 7, 2013, President Obama signed VAWA into law. Among other provisions, this law amended the Clery Act. The
statutory changes made by VAWA require institutions to compile statistics for certain crimes that are reported to campus
security authorities or local police agencies including incidents of dating violence, domestic violence, sexual assault, and
stalking. Additionally, institutions will be required to include certain policies, procedures, and programs pertaining to

these crimes in their annual security reports.

During the negotiated rulemaking process, non-Federal negotiators discussed issues relating to the new provisions in the

Clery Act addressing dating violence, domestic violence, sexual assault and stalking including:

¢ Methods of compiling statistics of incidents that occur within Clery geography and are reported to campus security
authorities.

* Definitions of terms.

e Programs to prevent dating violence, domestic violence, sexual assault, and stalking.

¢ Procedures that will be followed once an incident of these crimes has been reported, including a statement of the
standard of evidence that will be used during any institutional disciplinary proceeding arising from the report.

¢ Educational programs to promote the awareness of dating violence, domestic violence, sexual assault, and stalking,
which shall include primary prevention and awareness programs for incoming students and new employees, as well as
ongoing prevention and awareness programs for students and faculty.

e The right of the accuser and the accused to have an advisor of their choice present during an institutional disciplinary
proceeding.

¢ Simultaneous notification to both the accuser and the accused of the outcome of the institutional disciplinary

proceeding.
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¢ Informing victims of options for victim assistance in changing academic, living, transportation, and working situations, if
requested by the victim and such accommodations are reasonably available, regardless of whether the victim chooses to
report the crime to campus police or local law enforcement.

As a result of these discussions, the regulations would require institutions to compile statistics for certain crimes (dating
violence, domestic violence, sexual assault, and stalking) that are reported to campus security authorities or local police
agencies. Additionally, institutions would be required to include certain policies, procedures, and programs pertaining to
these crimes in their annual security reports.

The purpose of the disclosures required by the Clery Act is to give prospective and current students information to help
them make decisions about their potential or continued enroliment in a postsecondary institution. Prospective and
current students and their families, staff, and the public use the information to assess an institution’s security policies and
the level and nature of crime on its campus. Institutions are required to disclose this data to students, employees, and
prospective students and employees and to provide the crime statistics to the Department, which then makes it available
to the public.

Summary of Changes From the NPRM

Reporting Stalking Crossing Calendar Years

The Department modified § 668.46(c)(6)(i) to clarify that stalking which crosses calendar years should be recorded in each
and every year in which the stalking is reported to a campus security authority or local police. While commenters
supported the approach in the proposed regulations, arguing that it would provide an accurate picture of crime on
campus for each calendar year, they also suggested modifying the language to clarify that an institution must include

a statistic for stalking in each and every year in which a particular course of conduct is reported to a local police agency or
campus security authority. The modification was made to address this concern.

Stalking After an ““Official Intervention”

The Department removed proposed § 668.46(c)(6)(iii) which would have required institutions to record a report of
stalking as a new and distinct crime, and not associated with a previous report of stalking, when the stalking behavior
continues after an official intervention.

Some of the commenters supported the approach in the NPRM under which stalking would be counted separately after an
official intervention, including formal and informal intervention and those initiated by school officials or a court.

Other commenters urged the Department to remove § 668.46(c)(6)(iii) and argued that the proposed approach would be
inconsistent with treating stalking as a course of conduct. They explained that stalking cases often have numerous points
of intervention, but that despite one or multiple interventions, it is still the same pattern or course of conduct, and that

recording a new statistic after an “official intervention’” would be arbitrary. The Department agreed with this argument.

Recording All Reported Crimes (§ 668.46(c)(2))
The Department received comments asking us to clarify how the regulation that provides that all crimes reported to a

campus security authority must be included in an institution’s crime statistics relates to “unfounded’’ crime reports. The
Department has clarified in the final regulations that an institution may remove from its crime statistics (but not from its
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crime log) reports of crimes that have been determined to be “unfounded.” We have also added a requirement that
institutions report to the Department and disclose in the annual security report statistics the number of crime reports that
were “unfounded’”” and subsequently withheld from its crime statistics during each of the three most recent calendar
years. This information will enable the Department to monitor the extent to which reports of Clery Act crimes are
unfounded so that we can provide additional guidance about how to properly “unfound’” a crime report or intervene if
necessary.

Discussion of Costs and Benefits

A benefit of these regulations is that they will strengthen the rights of campus victims of dating violence, domestic
violence, sexual assault, and stalking. Institutions would be required to collect statistics for crimes reported to campus
security authorities and local police agencies that involve incidents of dating violence, domestic violence, sexual assault,
and stalking. This would improve crime reporting. In addition, students, prospective students, families, and employees
and potential employees of the institutions, would be better informed about each campus’s safety and procedures.

These regulations will require institutions to include in their annual security report information about the institution’s
policies and programs to prevent sexual assault, which would include information about programs that address dating
violence, domestic violence, sexual assault, and stalking. This information would help students and employees understand
these rights, procedures and programs. Prevention and awareness programs for all new students and employees, as well
as ongoing prevention and awareness campaigns for enrolled students and faculty would be beneficial in providing
additional information to students and employees.

The revised provisions related to institutional disciplinary proceedings in cases of alleged dating violence, domestic
violence, sexual assault, and stalking would protect the accuser and the accused by ensuring equal opportunities for the
presence of advisors at meetings and proceedings, an equal right to appeal if appeals are available, and the right to learn
of the outcome of the proceedings. Victims of these crimes would gain the benefit of a written explanation of their rights
and options.

Institutions would largely bear the costs of these regulations, which will fall into two categories: paperwork costs of
complying with the regulations, and other compliance costs that institutions may incur as they attempt to improve
security on campus. Under the regulations, institutions will have to include in the annual security report descriptions of
the primary prevention and awareness programs offered for all incoming students and new employees and descriptions of
the ongoing prevention and awareness programs provided for enrolled students and employees. To comply, some
institutions will have to create or update the material or the availability of prevention programs while others may have
sufficient information and programs in place. Awareness and prevention programs can be offered in a variety of formats,
including electronically, so the costs of any changes institutions would make in response to the regulations can vary
significantly and the Department has not attempted to quantify additional costs associated with awareness and
prevention programs.

Another area in which institutions could incur costs related to the regulations involves institutional disciplinary
proceedings in cases of alleged dating violence, domestic violence, sexual assault, or stalking. The policy statement
describing the proceedings will have to include: a description of the standard of evidence that applies; a description of the
possible sanctions; a statement that the accused and the accuser will have an equal right to have others present, including
an advisor of their choice; and a statement that written notice of the outcome of the proceedings would be given
simultaneously to both the accused and the accuser. The proceedings would be conducted by officials who receive annual
training on issues related to dating violence, domestic violence, sexual assault, and stalking as well as training on how to
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conduct investigations and hearings in a way to protect the safety of victims. Depending upon their existing procedures,
some institutions would have to make changes to their disciplinary proceedings. The Department has not attempted to
quantify those potential additional costs, which could vary significantly among institutions.

In addition to the costs described above, institutions will incur costs associated with the reporting and disclosure
requirements of the regulations. This additional workload is discussed in more detail under the Paperwork Reduction Act
of 1995 section. We expect this additional workload would result in costs associated with either the hiring of additional
employees or opportunity costs related to the reassignment of existing staff from other activities.

Under the regulations, these costs will involve: updating the annual security reports; changing crime statistics reporting to
capture additional crimes, categories of crimes, differentiation of hate crimes, and expansion of categories of bias
reported; and the development of statements of policy about prevention programs and institutional disciplinary actions.
In total, the regulations are estimated to increase burden on institutions participating in the title IV, HEA programs by
77,725 hours annually. The monetized cost of this additional burden on institutions, using wage data developed using BLS
data available at: www.bls.gov/ncs/ect/sp/ ecsuphst.pdf, is $2,840,849. This cost was based on an hourly rate of $36.55

for institutions.

Net Budget Impacts

The regulations are not estimated to have a significant net budget impact in the title IV, HEA student aid programs over
loan cohorts from 2014 to 2024. Consistent with the requirements of the Credit Reform Act of 1990, budget cost
estimates for the student loan programs reflect the estimated net present value of all future non-administrative Federal
costs associated with a cohort of loans. (A cohort reflects all loans originated in a given fiscal year.)

In general, these estimates were developed using the Office of Management and Budget’s (OMB) Credit Subsidy
Calculator. The OMB calculator takes projected future cash flows from the Department’s student loan cost estimation
model and produces discounted subsidy rates reflecting the net present value of all future Federal costs associated with
awards made in a given fiscal year. Values are calculated using a ‘“basket of zeroes’”” methodology under which each cash
flow is discounted using the interest rate of a zero-coupon Treasury bond with the same maturity as that cash flow. To
ensure comparability across programs, this methodology is incorporated into the calculator and used government- wide
to develop estimates of the Federal cost of credit programs. Accordingly, the Department believes it is the appropriate
methodology to use in developing estimates for these regulations.

We are not estimating that the regulations will have a net budget impact on the title IV aid programs. We assume that
institutions will generally continue to comply with Clery Act reporting requirements and such compliance has no net
budget impact on the title IV aid programs. In the past, the Department has imposed fines on institutions that violate the
Clery Act but those fines do not have a net budget impact. Therefore, we estimate that the regulations will have no net
budget impact on the title IV, HEA programs.

Alternatives Considered
The Department determined that regulatory action was needed to implement the changes made to the Clery Act by
VAWA, reflect the statutory language in the regulations and make some technical and clarifying changes to the

Department’s existing Clery Act regulations.

During the development of the regulations, a number of different regulatory approaches were discussed by the
Department and the non-Federal negotiators during the negotiated rulemaking process. Some of these approaches
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included the addition of clarifying definitions for ““outcomes,”” ““initial and final determinations,
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resolution,” ““dating
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violence,” “employees,” and ‘““‘consent.” The alternative approaches to these definitions considered by the Department

are discussed in the following section.

Definitions of Outcomes, Initial and Final Determinations, and Resolution

The Department considered harmonizing the terms, ““outcomes,”” “initial and final determinations,”” and ‘“‘resolution,”
used throughout the Clery Act regulations for internal consistency and to provide clarity for institutions. These terms are
often used interchangeably, along with the term ‘“‘results.”” The Department considered defining ““outcomes’’ to be one or
more parts of the results. An alternative definition of “initial determinations’’ was also considered by the Department and
would have referred to decisions made before the appeals process, if the institution had such a process, meaning prior to
a final determination. A “final determination’” would have been defined as the decision made after the appeals process
had been completed. Adding a definition of the term ““resolution’” was also considered by the Department. The
Department ultimately decided to use the term “results’” in the regulations to include the initial, interim, and final
decisions.

Alternative Definition of Dating Violence

The Department considered several alternatives in the definition of ““dating violence.” The inclusion of emotional and
psychological abuse, along with sexual and physical abuse, was considered. The Department decided to include only
sexual or physical abuse or the threat of such abuse in the definition. The Department decided that emotional and
psychological abuse did not always elevate into violence and had concerns over the ability of campus security authorities
to identify this abuse.

The Department also took into consideration the definition of ““dating violence’” as a crime when it is not a prosecutable
crime in some jurisdictions. To address this concern, the Department added a statement that any incident meeting the
definition of ““dating violence’ is considered a crime for the purposes of Clery Act reporting.

Definition of Employees

The Department considered adding a definition of “employees’ to the regulations. This definition would clarify whether
contractors and other employees, such as hospital employees affiliated with the hospital of the institution, were included
as employees since they had a presence on campus. The Department decided not to include this definition as the statute
already requires institutions to determine who current employees are for the purposes of distributing their annual
security reports.

Definition of Consent

The Department considered adding a definition of ““consent’” for purposes of the Clery Act. Some of the negotiators
argued that a definition of “‘consent’” would provide clarity for institutions, students, and employees for when a reported
sex offense would need to be included in the institution’s Clery Act statistics. However, a definition of ““consent’”’ would
also create ambiguity in jurisdictions which either do not define ‘‘consent,’” or have a definition that differs from the one
that would be in the regulations. The Department decided against including the definition of ““consent’’ in the regulations
as we were not convinced that it would be helpful to institutions in complying with the Clery Act.
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For purposes of Clery Act reporting, all sex offenses that are reported to a campus security authority must be recorded in
an institution’s Clery Act statistics and, if reported to the campus police or the campus security department, must be
included in the crime log, regardless of the issue of consent.

Final Regulatory Flexibility Act Analysis

The regulations would apply to institutions of higher education that participate in the title IV, HEA Federal student
financial aid programs, other than foreign institutions of higher education. The U.S. Small Business Administration (SBA)
Size Standards define for-profit institutions as ‘“‘small businesses’ if they are independently owned and operated and not
dominant in their field of operation with total annual revenue below $7,000,000. The SBA Size Standards define nonprofit
institutions as ‘““small organizations’’ if they are independently owned and operated and not dominant in their field of
operation, or as ‘““small entities” if they are institutions controlled by governmental entities with populations below
50,000. We do not consider any institution dominant in the field of higher education, so all non-profit institutions and for-
profit institutions with total revenues under $7 million in IPEDS are assumed to be small entities. No public institutions are
assumed to be small entities.

Description of the Reasons That Action by the Agency Is Being Considered

This regulatory action would implement the changes made to the Clery Act by VAWA, reflect the statutory language in the
regulations, and make some technical and clarifying changes to the Department’s existing Clery Act regulations. The
regulations would reflect the statutory requirement that institutions compile and report statistics for incidents of dating
violence, domestic violence, sexual assault, and stalking that are reported to campus security authorities or local police
agencies. Additionally, institutions would be required to include certain policies, procedures, and programs pertaining to
these crimes in their annual security reports.

The purpose of these data collections is to give prospective and current students information to help them make decisions
about their potential or continued enrollment in a postsecondary institution. Prospective and current students and their
families, staff, and the public use the information to assess an institution’s security policies and the level and nature of
crime on its campus. In addition to the disclosure to students and employees, institutions must provide campus crime
data to the Department annually.

Succinct Statement of the Objectives of, and Legal Basis for, the Regulations

On March 7, 2013, President Obama signed the Violence Against Women Reauthorization Act of 2013 (VAWA) (Pub. L.
113-4). Among other provisions, this law amended section 485(f) of the HEA, otherwise known as the Clery Act. These
statutory changes require institutions to compile statistics for incidents of dating violence, domestic violence, sexual
assault, and stalking that are reported to campus security authorities or local police agencies. Additionally, the regulations
would require institutions to include certain policies, procedures, and programs pertaining to these crimes in their annual
security reports.

Description of and, Where Feasible, an Estimate of the Number of Small Entities to Which the Regulations Would Apply

The regulations would apply to institutions of higher education that participate in the title IV, HEA Federal student
financial aid programs, other than foreign institutions of higher education. From the most recent data compiled in the
2012 Campus Safety and Security Survey, we estimate that approximately 7,230 institutions would be subject to the
regulations, including 2,011 public, 1,845 private not-for- profit, and 3,365 private for-profit institutions. Of these
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institutions, we consider all of the private not-for-profit institutions and approximately 40 percent of private for-profit
institutions as small entities. We do not believe any of the public institutions meet the definition of “small entity.”

Description of the Projected Reporting, Recordkeeping, and Other Compliance Requirements of the Regulations,
Including an Estimate of the Classes of Small Entities That Would Be Subject to the Requirement and the Type of
Professional Skills Necessary for Preparation of the Report or Record

Table 1 shows the estimated burden of each information collection requirement to the hours and costs estimated and
discussed in more detail in the Paperwork Reduction Act of 1995 section. Additional workload would normally be expected
to result in estimated costs associated with either the hiring of additional employees or opportunity costs related to the
reassignment of existing staff from other activities. In total, by taking 100 percent (for the private non-profit institutions)
and 40 percent (for the private for-profit institutions) of the estimated burden hours for § 668.46(b), (c), (j), and (k),
detailed in the Paperwork Reduction Act section of this preamble, these changes are estimated to increase the burden on
small entities participating in the title IV, HEA programs by 34,401 hours annually. The monetized cost of this additional
paperwork burden on institutions, using a $36.55 wage rate developed using BLS data available at
www.bls.gov/ncs/ect/sp/ecsuphst.pdf, is $1,257,357.

TABLE 1—ESTIMATED PAPERWORK BURDEN ON SMALL ENTITIES

= . OMB Control
Provision Reg section No Hours Costs
ANNUAl SECUNILY REPOIT ettt 668.46(b) 1845-0022 8,000 292,407
Crime StatiStiCs ...coovevieiiiiiieii e 668.46(c) 1845-0022 4,800 175,447
Statement of Policy—awareness and prevention programs .. 668.46(j) 1845-0022 12,800 467,840
Statement of Policy—institutional disciplinary proceedings ........ccccccvevvevuenns 668.46(k) 1845-0022 8,801 321,662
TOTAI ettt sttt 34,401 1,257,357

Identification, to the Extent Practicable, of All Relevant Federal Regulations That May Duplicate, Overlap, or Conflict
With the Regulations

The regulations are unlikely to conflict with or duplicate existing Federal regulations.

Alternatives Considered

As discussed in the ““Regulatory Alternatives Considered’’ section of the Regulatory Impact Analysis, several different
definitions for key terms were considered. The Department did not consider any alternatives specifically targeted at small
entities.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995 does not require you to respond to a collection of information unless it displays a
valid OMB control number. We display the valid OMB control numbers assigned to the collections of information in these
final regulations at the end of the affected sections of the regulations.

Section 668.46 contains information collection requirements. Under the Paperwork Reduction Act of 1995 (PRA) (44 U.S.C.

3507(d)), the Department has submitted a copy of these sections, related forms, and Information Collections Requests
(ICRs) to the Office of Management and Budget (OMB) for its review.
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Section 668.46 Institutional Security Policies and Crimes Statistics

Requirements: Under the final regulations in § 668.46(b) Annual security report, we are revising and expanding existing
language and adding new requirements for items to be reported annually. We are revising § 668.46(b)(4)(i) to require
institutions to, in addition to the existing required information, address in their statements of current policies concerning
campus law enforcement the jurisdiction of security personnel, as well as any agreements, such as written memoranda of
understanding between the institution and State and local police agencies, for the investigation of alleged

criminal offenses. This change incorporates modifications made to the Clery Act by the Higher Education Opportunity Act.

We are revising and restructuring § 668.46(b)(11). Specifically, we require institutions to include in their annual security
report a statement of policy regarding the institution’s programs to prevent dating violence, domestic violence, sexual
assault, and stalking as well as the procedures that the institutions will follow when one of these crimes is reported. This
change incorporates modifications made to the Clery Act by VAWA.

Under § 668.46(b)(11)(ii), institutions must provide written information to the victim of dating violence, domestic
violence, sexual assault, and stalking. Institutions are required to provide information regarding: the preservation of
evidence to assist in proving the alleged criminal offense or obtaining a protective order; how and to whom an alleged
offense is to be reported; options for the involvement of law enforcement and campus authorities; and, where applicable,
the victim’s rights or institution’s responsibilities for orders of protection. This change incorporates modifications made to
the Clery Act by VAWA, discussions during the negotiations, and input we received from public comments.

In § 668.46(b)(11)(iii), we are adding a provision to specify that institutions must address in their annual security report
how they will complete publicly available record-keeping for the purposes of the Clery Act reporting while not including
identifying information about the victim and while maintaining the confidentiality of any accommodations or protective
measures given to the victim, to the extent that such exclusions would not impair the ability of institutions to provide
such accommodations or protective measures. This change incorporates modifications made to the Clery Act by VAWA,
discussions during the negotiations, and input we received from public comments.

In § 668.46(b)(11)(iv), we are requiring institutions to specify in their annual security report that they will provide a
written notification of the services that are available to victims of dating violence, domestic violence, sexual assault and
stalking. The notice must provide information on existing counseling, health, mental health, victim advocacy, legal
assistance, visa and immigration services, and other services that may be available at the institution and in the
community. This change incorporates modifications made to the Clery Act by VAWA, discussions during negotiations, and
input we received from public comments.

We are revising § 668.46(b)(11)(v) to require institutions to specify in their annual security report that written notification
will be provided to victims of dating violence, domestic violence, sexual assault, and stalking regarding their options for,
and the availability of changes to academic, living, transportation, and working situations. These options will be afforded
any victim, regardless of whether the victim reports the crime to campus policy or law enforcement. This change
incorporates modifications made to the Clery Act by VAWA, discussions during negotiations, and input we received from
public comments.

In § 668.46(b)(11)(vi), we are adding a new provision to require institutions to specify in their ASR that when a student or
employee of the institution reports to the institution that a person is a victim of dating violence, domestic violence, sexual
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assault, or stalking that the victim will be provided a written explanation of their rights and options, whether the offense
occurred on campus or off campus. This change incorporates modifications made to the HEA by VAWA.

Burden Calculation: We estimate that the changes in § 668.46(b)(11) will add 2.5 hours of additional burden for an
institution. As a result, reporting burden at public institutions will increase by 5,028 hours (2,011 public institutions time
2.5 hours per institution). Reporting burden at private non-profit institutions will increase by 4,635 hours (1,854 private
non-profit institutions times 2.5 hours per institution). Reporting burden at private for-profit institutions will increase by
8,413 hours (3,365 private for-profit institutions times 2.5 hours per institution).

Collectively, burden will increase by 18,076 hours under OMB Control Number 1845-0022.

Requirements: Under the final regulations in § 668.46(c), Crime statistics, we will revise and expand existing language and
add new reporting requirements for items to be reported in the annual survey.

The final revisions to § 668.46(c)(1) will add the VAWA crimes of dating violence, domestic violence and stalking to the list
of crimes about which institutions must collect and disclose statistics in their annual crime statistics reports. The
Department is also modifying its approach for the reporting and disclosing of sex offenses to reflect updates to the FBI’s
Uniform Crime Reporting (UCR) Program. The Department is making other changes to improve the clarity of this
paragraph.

While institutions will continue to be required to report statistics for the three most recent calendar years, the reporting
requirements in these final regulations are expanded because of the addition of new crimes added by VAWA.

Under the final regulations in § 668.46(c)(2)(iii), an institution may withhold, or subsequently remove, a reported crime
from its crime statistics if, after a full investigation, a sworn or commissioned law enforcement officer makes a formal
determination that the crime is false or baseless and therefore ‘““unfounded.”” Under the final regulations in §
668.46(c)(2)(iii)(A), an institution must report to the Department and disclose in its annual security report statistics the
total number of crimes that were “unfounded’” and subsequently withheld from its crime statistics during each of the
three most recent calendar years. We have determined that the burden associated with §§ 668.46(c)(2)(iii) and (iii)(A), is
de minimus in nature. “Unfounding’ a crime report is a long-standing process and, as indicated in the preamble to this
final rule, the Department has required institutions to maintain accurate documentation of the investigation and the basis
for “unfounding’ a crime report when removing it from their crime statistics for compliance purposes for some time.
Institutions are already expected to have documentation in the situation in which a crime has been ““unfounded,” and
they already report crime report statistics to the Department through our electronic, Web-based reporting system.
Because this provision requires institutions to report information that they must already collect through an existing
system, there is no burden associated with this provision.

The final regulations under §§ 668.46 (c)(4)(iii) and 668.46 (c)(vii) will include gender identity and national origin as two
new categories of bias that serve as the basis for a determination of a hate crime.

Under the final regulations in § 668.46 (c)(6), we added stalking as a reportable crime and defined it in the regulations.
These changes implement the modifications VAWA made to the HEA, and improve the overall clarity of this paragraph. We

believe that burden will be added because there are additional crimes, categories of crimes, differentiation of hate
crimes, and expansions of the categories of bias that must be reported.
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Burden Calculation: On average, we estimate that the changes to the reporting of crime statistics will take each institution
1.50 hours of additional burden. As a result, reporting burden at public institutions will increase by 3,017 hours (2,011
reporting public institutions times 1.50 hours per institution). Reporting burden at private non-profit institutions would
increase by 2,781 hours (1,854 private non-profit institutions times 1.50 hours). Reporting burden at private for-profit
institutions will increase by 5,048 hours (3,365 private for-profit institutions times 1.50 hours per institution).

Collectively, burden will increase by 10,846 hours under OMB Control Number 1845-0022.

Requirements: The final regulations in § 668.46(j), Programs to prevent dating violence, domestic violence, sexual assault,
and stalking, specify the elements of the required statement of policy on the institution’s programs and ongoing
campaigns about prevention and awareness regarding these crimes that must be included in the institution’s annual
security report.

The final regulations in § 668.46(j)(1)(i) require the institution’s statement to contain certain elements in the description
of the primary prevention and awareness programs for incoming students and new employees including: The prohibition
of dating violence, domestic violence, sexual assault, or stalking, definitions of those crimes and a definition of consent
according to the applicable jurisdiction, and descriptions of safe and positive options for bystander intervention,
information on risk reduction, as well as other elements of §§ 668.46(b)(11)(ii)—(vii) and (k)(2). These changes incorporate
modifications made to the HEA by VAWA.

The final regulations in § 668.46(j)(1)(ii) require that the institution’s statement must contain certain elements in the
description of the ongoing prevention and awareness campaigns for students and employees including: The institution’s
prohibition of dating violence, domestic violence, sexual assault, or stalking, definitions of those crimes and a definition of
consent according to the applicable jurisdiction, a description of safe and positive options for bystander intervention,
information on risk reduction, and as well as other elements of §§ 668.46(b)(11)(ii)—(vii) and (k)(2). This amendatory
language is required to incorporate changes made to the HEA by VAWA.

Burden Calculation: On average, we estimate that the changes to the institution’s statements of policy and description of
programs and ongoing campaigns will take each institution four hours of additional burden. As a result, reporting burden
at public institutions will increase by 8,044 hours (2,011 reporting public institutions times 4 hours per institution).
Reporting burden at private non-profit institutions will increase by 7,416 hours (1,854 private non-profit institutions times
four hours). Reporting burden at private for- profit institutions will increase by 13,460 hours (3,365 private for-profit
institutions times four hours per institution).

Collectively, burden will increase by 28,920 hours under OMB Control Number 1845-0022.

Requirements: Under the final regulations in § 668.46(k), Procedures for institutional disciplinary action in cases of alleged
dating violence, domestic violence, sexual assault, or stalking, we are implementing the statutory changes requiring an
institution that participates in any title IV, HEA program, other than a foreign institution, to include a statement of policy
in its annual security report addressing the procedures for institutional disciplinary action in cases of alleged dating
violence, domestic violence, sexual assault, or stalking.

The final regulations in § 668.46(k)(1) require various additions to the institution’s statement of policy that must be
included in the annual security report. While a statement of policy is required under current regulations (see
§ 668.46(b)(11)(vii)), the final regulations require the following additions to the statement of policy.
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The final regulations in § 668.46(k)(1)(i) provide that the statement of policy must describe each type of disciplinary
proceeding used by the institution, including the steps, anticipated timelines, and decision- making process for each, and
how the institution determines which type of disciplinary hearing to use.

The final regulations in § 668.46(k)(1)(ii) provide that the statement of policy must describe the standard of evidence that
will be used during any disciplinary proceeding.

The final regulations in § 668.46(k)(1)(iii) provide that the statement of policy must list all possible sanctions an institution
may impose following the results of any disciplinary proceeding.

The final regulations in § 668.46(k)(1)(iv) provide that the policy statement must describe the range of protective
measures that the institution may offer following an allegation of dating violence, domestic violence, sexual assault, or
stalking.

Under the final regulations in § 668.46(k)(2), the institution will have to provide additional information regarding its
disciplinary proceedings in the statement of policy. Section 668.46(k)(2)(i) requires that an institution’s statement of
policy must provide that its disciplinary proceeding includes a prompt, fair, and impartial process from the initial
investigation to the final result. The policy statement must provide that the proceeding will be conducted by officials who
receive annual training on the issues related to dating violence, domestic violence, sexual assault, and stalking and annual
training on how to conduct an investigation and hearing process that protects the safety of victims and promotes
accountability under the final regulations in § 668.46(k)(2)(ii).

Under the final regulations in § 668.46(k)(2)(iii), an institution’s statement of policy must provide that its disciplinary
proceeding will afford the accuser and the accused the same opportunities to have others present during an institutional
disciplinary proceeding, including the opportunity to be accompanied to any related meeting or proceeding by an advisor
of their choice. The final regulations in § 668.46(k)(2)(iv), provide that an institution cannot limit the choice or presence of
an advisor, however, the institution may establish restrictions regarding the advisor’s participation in the proceedings as
long as those restrictions apply equally to both the accuser and the accused. Finally, under the final regulations in §
668.46(k)(2)(v), an institution’s statement of policy must require simultaneous notification, in writing, to both the accuser
and the accused of the result of any institutional disciplinary proceeding, the institution’s procedures for the accused and
the victim to appeal the result, any change to the result, and when such results become final.

Burden Calculation: On average, we estimate that the changes to the institution’s statement of policy will take each
institution 2.75 hours of additional burden. As a result, reporting burden at public institutions will increase by 5,530 hours
(2,011 reporting public institutions times 2.75 hours per institution). Reporting burden at private non-profit institutions
will increase by 5,099 hours (1,854 private non-profit institutions times 2.75 hours). Reporting burden at private for-profit
institutions will increase by 9,254 hours (3,365 private for-profit institutions times 2.75 hours per institution).

Collectively, burden will increase by 19,883 hours under OMB Control Number 1845-0022.

Consistent with the discussion above, the table below describes the final regulations involving information collections, the
information being collected, and the collections that the Department will submit to OMB for approval and public
comment under the PRA, and the estimated costs associated with the information collections. The monetized net costs of
the increased burden on institutions and borrowers, using wage data developed using BLS data, available at
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www.bls.gov/ncs/ect/ sp/ecsuphst.pdf, is $2,840,848.75, as shown in the following chart. This cost was based on an hourly

rate of $36.55 for institutions.

COLLECTION OF INFORMATION

Regulatory section

Information collection

OMB control number and estimated
burden [change in burden]

Estimated costs

§668.46(b) Annual security report .........

§668.46(c) Crime statistics ........ccoeeuene

§ 668.46(j) Programs to prevent dating

violence, domestic violence, sexual
assault, and stalking.
§ 668.46(k) Procedures for institutional

disciplinary action in cases of alleged
dating
sexual assault, and stalking.

violence, domestic violence,

Revises and expands existing lan- guage
and adds new requirements for items to
be reported annually.

Revises and expands existing lan- guage
and adds new reporting re- quirements
for items to be reported in the annual
crime statistics report.

Specifies the elements of the required
statement of policy on and descrip-
tion of the institution’s programs and
ongoing campaigns about prevention
and awareness regarding these crimes
that included in the
institution’s annual security report.

Implements the statutory changes re-
quiring an institution that participates
in any title IV, HEA program to in- clude
a statement of policy in its an- nual
security report addressing the
procedures for discipli-
nary action in cases of alleged dating

must  be

institutional

violence, domestic sexual

assault, or stalking.

violence,

OMB 1845-0022. We estimate that the
burden will increase by 18,076 hours.

OMB 1845-0022. We estimate that the

burden will increase by 10,846 hours.

OMB 1845-0022. We estimate that the
burden will increase by 28,920 hours.

OMB 1845-0022. We estimate that the
burden will increase by 19,883 hours.

$660,677.80

396,421.30

$,057,026.00

726,723.65

Assessment of Educational Impact

In the NPRM we requested comments on whether the proposed regulations would require transmission of information

that any other agency or authority of the United States gathers or makes available.

Based on the response to the NPRM and on our review, we have determined that these final regulations do not require

transmission of information that any other agency or authority of the United States gathers or makes available.

Accessible Format: Individuals with disabilities can obtain this document in an accessible format (e.g., braille, large print,

audiotape, or compact disc) on request to the program contact person listed under FOR FURTHER INFORMATION

CONTACT.

Electronic Access to This Document: The official version of this document is the document published in the Federal

Register. Free Internet access to the official edition of the Federal Register and the Code of Federal Regulations is

available via the Federal Digital System at: www.gpo.gov/fdsys. At this site you can view this document, as well as all

other documents of this Department published in the Federal Register, in text or Adobe Portable Document Format (PDF).

To use PDF you must have Adobe Acrobat Reader, which is available free at the site.
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You may also access documents of the Department published in the Federal Register by using the article search feature
at: www.federalregister.gov. Specifically, through the advanced search feature at this site, you can limit your search to

documents published by the Department.

(Catalog of Federal Domestic Assistance Number does not apply.)

List of Subjects in 34 CFR Part 668

Administrative practice and procedure, Aliens, Colleges and universities, Consumer protection, Grant programs-education,
Loan programs—education, Reporting and recordkeeping requirements, Selective Service System, Student aid, Vocational
education.

Dated: October 7, 2014.

Arne Duncan,
Secretary of Education.

For the reasons discussed in the preamble, the Secretary of Education amends part 668 of title 34 of the Code of Federal
Regulations as follows:

PART 668—STUDENT ASSISTANCE GENERAL PROVISIONS

1 1. The authority citation for part 668 continues to read as follows:

Authority: 20 U.S.C. 1001, 1002, 1003, 1070g, 1085, 1088, 1091, 1092, 1094, 1099c, and 1099c—1, unless otherwise noted.
B 2. Revise § 668.46 to read as follows:

§ 668.46 Institutional security policies and crime statistics.

(a) Definitions. Additional definitions that apply to this section:

Business day. Monday through Friday, excluding any day when the institution is closed.

Campus. (i) Any building or property owned or controlled by an institution within the same reasonably contiguous
geographic area and used by the institution in direct support of, or in a manner related to, the institution’s educational
purposes, including residence halls; and

(ii) Any building or property that is within or reasonably contiguous to the area identified in paragraph (i) of this
definition, that is owned by the institution but controlled by another person, is frequently used by students, and supports
institutional purposes (such as a food or other retail vendor).

Campus security authority. (i) A campus police department or a campus security department of an institution.

(ii) Any individual or individual who have responsibility for campus security but who do not constitute a campus police
department or a campus security department under paragraph (i) of this definition, such as an individual who is
responsible for monitoring entrance into institutional property.

(iii) Any individual or organization specified in an institution’s statement of campus security policy as an individual or
organization to which students and employees should report criminal offenses.

(iv) An official of an institution who has significant responsibility for student and campus activities, including, but not
limited to, student housing, student discipline, and campus judicial proceedings. If such an official is a pastoral or
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professional counselor as defined below, the official is not considered a campus security authority when acting as a
pastoral or professional counselor.

Clery geography. (i) For the purposes of collecting statistics on the crimes listed in paragraph (c) of this section for
submission to the Department and inclusion in an institution’s annual security report, Clery geography includes—
(A)Buildings and property that are part of the institution’s campus;

(B)The institution’s noncampus buildings and property; and

(C) Public property within or immediately adjacent to and accessible from the campus.

(ii) For the purposes of maintaining the crime log required in paragraph (f) of this section, Clery geography includes, in
addition to the locations in paragraph (i) of this definition, areas within the patrol jurisdiction of the campus police or the

campus security department.

Dating violence. Violence committed by a person who is or has been in a social relationship of a romantic or intimate
nature with the victim.

(i) The existence of such a relationship shall be determined based on the reporting party’s statement and with
consideration of the length of the relationship, the type of relationship, and the frequency of interaction between
the persons involved in the relationship.

(ii)For the purposes of this definition—

(A)Dating violence includes, but is not limited to, sexual or physical abuse or the threat of such abuse.
(B) Dating violence does not include
acts covered under the definition of domestic violence.
(iii)  For the purposes of complying with the requirements of this section and § 668.41, any incident meeting this

definition is considered a crime for the purposes of Clery Act reporting.

Domestic violence. (i) A felony or misdemeanor crime of violence committed—

(A)By a current or former spouse or intimate partner of the victim;

(B) By a person with whom the victim shares a child in common;

(C)By a person who is cohabitating with, or has cohabitated with, the victim as a spouse or intimate partner;

(D)By a person similarly situated to a spouse of the victim under the domestic or family violence laws of the jurisdiction in
which the crime of violence occurred, or

(E) By any other person against an adult or youth victim who is protected from that person’s acts under the domestic or
family violence laws of the jurisdiction in which the crime of violence occurred.

(ii) For the purposes of complying with the requirements of this section and § 668.41, any incident meeting this definition

is considered a crime for the purposes of Clery Act reporting.

Federal Bureau of Investigation’s (FBI) Uniform Crime Reporting (UCR) program. A nationwide, cooperative statistical
effort in which city, university and college, county, State, Tribal, and federal law enforcement agencies voluntarily report
data on crimes brought to their attention. The UCR program also serves as the basis for the definitions of crimes in

Appendix A to this subpart and the requirements for classifying crimes in this subpart.

Hate crime. A crime reported to local police agencies or to a campus security authority that manifests evidence that the
victim was intentionally selected because of the perpetrator’s bias against the victim. For the purposes of this section, the
categories of bias include the victim’s actual or perceived race, religion, gender, gender identity, sexual orientation,
ethnicity, national origin, and disability.
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Hierarchy Rule. A requirement in the FBI’s UCR program that, for purposes of reporting crimes in that system, when more
than one criminal offense was committed during a single incident, only the most serious offense be counted.

Noncampus building or property. (i) Any building or property owned or controlled by a student organization that is
officially recognized by the institution; or

(ii) Any building or property owned or controlled by an institution that is used in direct support of, or in relation to, the
institution’s educational purposes, is frequently used by students, and is not within the same reasonably contiguous
geographic area of the institution.

Pastoral counselor. A person who is associated with a religious order or denomination, is recognized by that religious
order or denomination as someone who provides confidential counseling, and is functioning within the scope of that
recognition as a pastoral counselor.

Professional counselor. A person whose official responsibilities include providing mental health counseling to members of
the institution’s community and who is functioning within the scope of the counselor’s license or certification.

Programs to prevent dating violence, domestic violence, sexual assault, and stalking. (i) Comprehensive, intentional, and

integrated programming, initiatives, strategies, and campaigns intended to end dating violence, domestic violence, sexual

assault, and stalking that—

(A)Are culturally relevant, inclusive of diverse communities and identities, sustainable, responsive to community needs,
and informed by research or assessed for value, effectiveness, or outcome; and

(B) Consider environmental risk and protective factors as they occur on the individual, relationship, institutional,
community, and societal levels.

(ii) Programs to prevent dating violence, domestic violence, sexual assault, and stalking include both primary prevention
and awareness programs directed at incoming students and new employees and ongoing prevention and awareness
campaigns directed at students and employees, as defined in paragraph (j)(2) of this section.

Public property. All public property, including thoroughfares, streets, sidewalks, and parking facilities, that is within the
campus, or immediately adjacent to and accessible from the campus.

Referred for campus disciplinary action. The referral of any person to any campus official who initiates a disciplinary action
of which a record is kept and which may result in the imposition of a sanction.

Sexual assault. An offense that meets the definition of rape, fondling, incest, or statutory rape as used in the FBI’s UCR
program and included in Appendix A of this subpart.

Stalking. (i) Engaging in a course of conduct directed at a specific person that would cause a reasonable person to—
(A) Fear for the person’s safety or the safety of others; or
(B) Suffer substantial emotional distress.

(ii) For the purposes of this definition—

(A) Course of conduct means two or more acts, including, but not limited to, acts in which the stalker directly, indirectly,
or through third parties, by any action, method, device, or means, follows, monitors, observes, surveils, threatens, or
communicates to or about a person, or interferes with a person’s property.

(B) Reasonable person means a reasonable person under similar circumstances and with similar identities to the victim.
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(C) Substantial emotional distress means significant mental suffering or anguish that may, but does not necessarily,
require medical or other professional treatment or counseling.

(iii) For the purposes of complying with the requirements of this section and section 668.41, any incident meeting this

definition is considered a crime for the purposes of Clery Act reporting.

Test. Regularly scheduled drills,exercises, and appropriate follow- through activities, designed for assessment and
evaluation of emergency plans and capabilities.

Annual security report. An institution must prepare an annual security report reflecting its current policies that contains,
at a minimum, the following information:
(1) The crime statistics described in paragraph (c) of this section.
(2) A statement of policies regarding procedures for students and others to report criminal actions or other emergencies
occurring on campus. This statement must include the institution’s policies concerning its response to these reports,
including—
(i) Policies for making timely warning reports to members of the campus community, as required by paragraph (e) of
this section, regarding the occurrence of crimes described in paragraph (c)(1) of this section;
(ii) Policies for preparing the annual disclosure of crime statistics;
(i) A list of the titles of each person or organization to whom students and employees should report the criminal
offenses described in paragraph (c)(1) of this section for the purposes of making timely warning reports and the annual
statistical disclosure; and
(iv) Policies or procedures for victims or witnesses to report crimes on a voluntary, confidential basis for inclusion in
the annual disclosure of crime statistics.
(3) A statement of policies concerning security of and access to campus facilities, including campus residences, and
security considerations used in the maintenance of campus facilities.
(4) A statement of policies concerning campus law enforcement that—
(i) Addresses the enforcement authority and jurisdiction of security personnel;
(ii) Addresses the working relationship of campus security personnel with State and local police agencies, including—
(A) Whether those security personnel have the authority to make arrests; and
(B) Any agreements, such as written memoranda of understanding between the institution and such agencies, for the
investigation of alleged criminal offenses.
(iii) Encourages accurate and prompt reporting of all crimes to the campus police and the appropriate police agencies,
when the victim of a crime elects to, or is unable to, make such a report; and
(iv) Describes procedures, if any, that encourage pastoral counselors and professional counselors, if and when they
deem it appropriate, to inform the persons they are counseling of any procedures to report crimes on a voluntary,
confidential basis for inclusion in the annual disclosure of crime statistics.
(5) A description of the type and frequency of programs designed to inform students and employees about campus
security procedures and practices and to encourage students and employees to be responsible for their own security and
the security of others.
(6) A description of programs designed to inform students and employees about the prevention of crimes.
(7) A statement of policy concerning the monitoring and recording through local police agencies of criminal activity by
students at noncampus locations of student organizations officially recognized by the institution, including student
organizations with noncampus housing facilities.
(8) A statement of policy regarding the possession, use, and sale of alcoholic beverages and enforcement of State

underage drinking laws.
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(9) A statement of policy regarding the possession, use, and sale of illegal drugs and enforcement of Federal and State
drug laws.
(10) A description of any drug or alcohol-abuse education programs, as required under section 120(a) through (d) of the
HEA, otherwise known as the Drug-Free Schools and Communities Act of 1989. For the purpose of meeting this
requirement, an institution may cross-reference the materials the institution uses to comply with section 120(a) through
(d) of the HEA.
(11) A statement of policy regarding the institution’s programs to prevent dating violence, domestic violence, sexual
assault, and stalking, as defined in paragraph (a) of this section, and of procedures that the institution will follow when
one of these crimes is reported. The statement must include—
(i) A description of the institution’s educational programs and campaigns to promote the awareness of dating violence,
domestic violence, sexual assault, and stalking, as required by paragraph (j) of this section;
(ii) Procedures victims should follow if a crime of dating violence, domestic violence, sexual assault, or stalking has
occurred, including written information about—
(A) The importance of preserving evidence that may assist in proving that the alleged criminal offense
occurred or may be helpful in obtaining a protection order;
(B) How and to whom the alleged offense should be reported;
(C) Options about the involvement of law enforcement and campus authorities, including notification
of the victim’s option to—
(1) Notify proper law enforcement authorities, including on-campus and local police;
(2) Be assisted by campus authorities in notifying law enforcement authorities if the victim so
chooses; and
(3) Decline to notify such authorities;
and
(D) Where applicable, the rights of victims and the institution’s responsibilities for orders of
protection, ‘“no-contact’’ orders, restrainiSng orders, or similar lawful orders issued by a criminal,
civil, or tribal court or by the institution;
(iii) Information about how the institution will protect the confidentiality of victims and other necessary
parties, including how the institution will—
(A) Complete publicly available recordkeeping, including Clery Act reporting and disclosures, without
the inclusion of personally identifying information about the victim, as defined in section
40002(a)(20) of the Violence Against Women Act of 1994 (42 U.S.C. 13925(a)(20)); and
(B) Maintain as confidential any accommodations or protective measures provided to the victim, to
the extent that maintaining such confidentiality would not impair the ability of the institution to
provide the accommodations or protective measures;
(iv) A statement that the institution will provide written notification to students and employees about
existing counseling, health, mental health, victim advocacy, legal assistance, visa and immigration
assistance, student financial aid, and other services available for victims, both within the institution and
in the community;
(v) A statement that the institution will provide written notification to victims about options for,
available assistance in, and how to request changes to academic, living, transportation, and working
situations or protective measures. The institution must make such accommodations or provide such
protective measures if the victim requests them and if they are reasonably available, regardless of
whether the victim chooses to report the crime to campus police or local law enforcement;
(vi) An explanation of the procedures for institutional disciplinary action in cases of alleged dating violence, domestic
violence, sexual assault, or stalking, as required by paragraph (k) of this section; and
(vii) A statement that, when a student or employee reports to the institution that the student or employee has been a
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victim of dating violence, domestic violence, sexual assault, or stalking, whether the offense occurred on or off
campus, the institution will provide the student or employee a written explanation of the student’s or employee’s
rights and options, as described in paragraphs (b)(11)(ii) through (vi) of this section.
(12) A statement advising the campus community where law enforcement agency information provided by a State under
section 121 of the Adam Walsh Child Protection and Safety Act of 2006 (42 U.S.C. 16921), concerning registered sex
offenders may be obtained, such as the law enforcement office of the institution, a local law enforcement agency with
jurisdiction for the campus, or a computer network address.
(13) A statement of policy regarding emergency response and evacuation procedures, as required by paragraph (g) of this
section.

(14) A statement of policy regarding missing student notification procedures, as required by paragraph (h) of this section.

(c) Crime statistics—(1) Crimes that must be reported and disclosed. An institution must report to the Department and
disclose in its annual security report statistics for the three most recent calendar years concerning the number of each of
the following crimes that occurred on or within its Clery geography and that are reported to local police agencies or to a
campus security authority:
(i) Primary crimes, including—
(A) Criminal homicide:
(1) Murder and nonnegligent manslaughter; and
(2) Negligent manslaughter.
(B) Sex offenses:
(1) Rape;
(2) Fondling;
(3) Incest; and
(4) Statutory rape.
(C) Robbery.
(D) Aggravated assault.
(E) Burglary.
(F) Motor vehicle theft.
(G) Arson.
(ii) Arrests and referrals for disciplinary actions, including—
(A) Arrests for liquor law violations, drug law violations, and illegal weapons possession.
(B) Persons not included in paragraph (c)(1)(ii)(A) of this section who were referred for campus disciplinary action for
liquor law violations, drug law violations, and illegal weapons possession.
(iii) Hate crimes, including—
(A) The number of each type of crime in paragraph (c)(1)(i) of this section that are determined to be hate crimes; and
(B) The number of the following crimes that are determined to be hate crimes:
(1) Larceny-theft.
(2) Simple assault.
(3) Intimidation.
(4) Destruction/damage/vandalism of property.
(iv) Dating violence, domestic violence, and stalking as defined in paragraph (a) of this section.
All reported crimes must be recorded. (i) An institution must include in its crime statistics all crimes listed in paragraph
(c)(1) of this section occurring on or within its Clery geography that are reported to a campus security authority for
purposes of Clery Act reporting. Clery Act reporting does not require initiating an investigation or disclosing personally
identifying information about the victim, as defined in section 40002(a)(20) of the Violence Against Women Act of 1994
(42 U.S.C. 13925(a)(20)). (ii) An institution may not withhold, or subsequently remove, a reported crime from its crime
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statistics based on a decision by a court, coroner, jury, prosecutor, or other similar noncampus official. (iii) An institution
may withhold, or bsequently remove, a reported crime from its crime statistics in the rare situation where sworn or
commissioned law enforcement personnel have fully investigated the reported crime and, based on the results of this
full investigation and evidence, have made a formal determination that the crime report is false or baseless and
therefore ““unfounded.” Only sworn or commissioned law enforcement personnel may “unfound’” a crime report for
purposes of reporting under this section. The recovery of stolen property, the low value of stolen property, the refusal
of the victim to cooperate with the prosecution, and the failure to make an arrest do not ““unfound’’ a crime report.

(A) An institution must report to the Department and disclose in its annual security report statistics the total number
of crime reports listed in paragraph (c)(1) of this section that were ““unfounded’”’ and subsequently withheld from its
crime statistics pursuant to paragraph (c)(2)(iii) of this section during each of the three most recent calendar years.

(B) [Reserved]
(3) Crimes must be recorded by calendar year. (i) An institution must record a crime statistic for the calendar year in which
the crime was reported to local police agencies or to a campus security authority.
(iii) When recording crimes of stalking by calendar year, an institution must follow the requirements in paragraph (c)(6) of
this section.
(4) Hate crimes must be recorded by category of bias. For each hate crime recorded under paragraph (c)(1)(iii) of this
section, an institution must identify the category of bias that motivated the crime. For the purposes of this paragraph, the
categories of bias include the victim’s actual or perceived—

(i) Race;

(ii) Gender;

(iii) Gender identity;

(iv) Religion;

(v) Sexual orientation;

(vi) Ethnicity;

(vii) National origin; and

(viii) Disability.

(5) Crimes must be recorded by location.
(i) An institution must specify whether each of the crimes recorded under paragraph (c)(1) of this section occurred—

(A) On campus;

(B) In or on a noncampus building or property; or

(C) On public property.

(ii) An institution must identify, of the crimes that occurred on campus, the number that took place in dormitories or
other residential facilities for students on campus.

(iii) When recording stalking by location, an institution must follow the requirements in paragraph (c)(6) of this section.
(6) Recording reports of stalking.

(i) When recording reports of stalking that include activities in more than one calendar year, an institution must record a
crime statistic for each and every year in which the course of conduct is reported to a local police agency or to a campus
security authority.

(ii) An institution must record each report of stalking as occurring at only the first location within the institution’s Clery
geography in which:

(A) A perpetrator engaged in the stalking course of conduct; or

(B) A victim first became aware of the stalking.

(7) Identification of the victim or the accused. The statistics required under paragraph (c) of this section do not include the
identification of the victim or the person accused of committing the crime.

(8) Pastoral and professional counselor. An institution is not required to report statistics under paragraph (c) of this
section for crimes reported to a pastoral or professional counselor.
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(9) Using the FBI’s UCR program and the Hierarchy Rule.
(i) An institution must compile the crime statistics for murder and nonnegligent manslaughter, negligent manslaughter,
rape, robbery, aggravated assault, burglary, motor vehicle theft, arson, liquor law violations, drug law violations, and
illegal weapons possession using the definitions of those crimes from the ““Summary Reporting System (SRS) User

|Il

Manual’’ from the FBI’s UCR Program, as provided in Appendix A to this subpart.

(ii) An institution must compile the crime statistics for fondling, incest, and statutory rape using the definitions of
those crimes from the ‘“National Incident-Based Reporting System (NIBRS) User Manual’’ from the FBI’s UCR Program,
as provided in Appendix A to this subpart.

(iii) An institution must compile the crime statistics for the hate crimes of larceny-theft, simple assault, intimidation,
and destruction/damage/ vandalism of property using the definitions provided in the ‘“Hate Crime Data Collection

Iu

Guidelines and Training Manual’’ from the FBI’s UCR Program, as provided in Appendix A to this subpart.
(iv) An institution must compile the crime statistics for dating violence, domestic violence, and stalking using the
definitions provided in paragraph (a) of this section.
(v) In counting crimes when more than one offense was committed during a single incident, an institution must
conform to the requirements of the Hierarchy Rule in the ““Summary Reporting System (SRS) User Manual.
(vi) If arson is committed, an institution must always record the arson in its statistics, regardless of whether or not it
occurs in the same incident as another crime.
(vii) If rape, fondling, incest, or statutory rape occurs in the same incident as a murder, an institution must record both
the sex offense and the murder in its statistics.
(10) Use of a map. In complying with the statistical reporting requirements under this paragraph (c) of this section, an
institution may provide a map to current and prospective students and employees that depicts its campus, noncampus
buildings or property, and public property areas if the map accurately depicts its campus, noncampus buildings or
property, and public property areas.
(11) Statistics from police agencies.
(i) In complying with the statistical reporting requirements under paragraph (c) of this section, an institution
must make a reasonable, good-faith effort to obtain statistics for crimes that occurred on or within the
institution’s Clery geography and may rely on the information supplied by a local or State police agency.
(ii) If the institution makes such a reasonable, good-faith effort, it is not responsible for the failure of
the local or State police agency to supply the required statistics.
(d) Separate campus. An institution must comply with the requirements of this section for each separate
campus.
(e) Timely warning and emergency notification. (1) An institution must, in a manner that is timely and that
withholds as confidential the names and other identifying information of victims, as defined in section
40002(a)(20) of the Violence Against Women Act of 1994 (42 U.S.C. 13925(a)(20)), and that will aid in the
prevention of similar crimes, report to the campus community on crimes that are—
(i) Described in paragraph (c)(1) of this section;
(ii) Reported to campus security authorities as identified under the institution’s statement of current
campus policies pursuant to paragraph (b)(2) of this section or local police agencies; and
(iii) Considered by the institution to represent a threat to students and employees.
(2) An institution is not required to provide a timely warning with respect to crimes reported to a pastoral
or professional counselor.
(3) If there is an immediate threat to the health or safety of students or employees occurring on campus,
as described in paragraph (g)(1) of this section, an institution must follow its emergency notification
procedures. An institution that follows its emergency notification procedures is not required to issue a
timely warning based on the same circumstances; however, the institution must provide adequate follow-
up information to the community as needed.
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(f) Crime log.
(1) An institution that maintains a campus police or a campus security department must maintain a
written, easily understood daily crime log that records, by the date the crime was reported, any crime that
occurred within its Clery geography, as described in paragraph (ii) of the definition of Clery geography in
paragraph (a) of this section, and that is reported to the campus police or the campus security
department. This log must include—

(i) The nature, date, time, and general location of each crime; and

(ii) The disposition of the complaint, if known.
(2) The institution must make an entry or an addition to an entry to the log within two business days, as
defined under paragraph (a) of this section, of the report of the information to the campus police or the
campus security department, unless that disclosure is prohibited by law or would jeopardize the
confidentiality of the victim.
(3)(i) An institution may withhold information required under paragraphs (f)(1) and (2) of this section if
there is clear and convincing evidence that the release of the information would—

(A) Jeopardize an ongoing criminal investigation or the safety of an individual;

(B) Cause a suspect to flee or evade detection; or

(C) Result in the destruction of evidence.
(ii) The institution must disclose any information withheld under paragraph (f)(3)(i) of this section once the
adverse effect described in that paragraph is no longer likely to occur.
(4) An institution may withhold under paragraph (f)(2) and (3) of this section only that information that
would cause the adverse effects described in those paragraphs.
(5) The institution must make the crime log for the most recent 60-day period open to public inspection
during normal business hours. The institution must make any portion of the log older than 60 days
available within two business days of a request for public inspection.
(g) Emergency response and evacuation procedures. An institution must include a statement of policy
regarding its emergency response and evacuation procedures in the annual security report. This statement
must include—
(1)The procedures the institution will use to immediately notify the campus community upon the
confirmation of a significant emergency or dangerous situation involving an immediate threat to the health
or safety of students or employees occurring on the campus;
(2) A description of the process the institution will use to—

(i) Confirm that there is a significant emergency or dangerous situation as described in paragraph (g)(1)

of this section;

(ii) Determine the appropriate segment or segments of the campus community to receive a notification;

(iii) Determine the content of the notification; and

(iv) Initiate the notification system.
(3) A statement that the institution will, without delay, and taking into account the safety of the
community, determine the content of the notification and initiate the notification system, unless issuing a
notification will, in the professional judgment of responsible authorities, compromise efforts to assist a
victim or to contain, respond to, or otherwise mitigate the emergency;
(4) A list of the titles of the person or persons or organization or organizations responsible for carrying out
the actions described in paragraph (g)(2) of this section;
(5) The institution’s procedures for disseminating emergency information to the larger community; and
(6) The institution’s procedures to test the emergency response and evacuation procedures on at least an
annual basis, including—

(i) Tests that may be announced or unannounced;
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(ii) Publicizing its emergency response and evacuation procedures in conjunction with at least one test
per calendar year; and
(iii) Documenting, for each test, a description of the exercise, the date, time, and whether it was
announced or unannounced.
(h) Missing student notification policies and procedures.
(1) An institution that provides any on-campus student housing facility must include a statement of policy
regarding missing student notification procedures for students who reside in on-campus student housing
facilities in its annual security report. This statement must—
(i) Indicate a list of titles of the persons or organizations to which students, employees, or other
individuals should report that a student has been missing for 24 hours;
(ii) Require that any missing student report must be referred immediately to the institution’s police or
campus security department, or, in the absence of an institutional police or campus security
department, to the local law enforcement agency that has jurisdiction in the area;
(iii) Contain an option for each
student to identify a contact person or persons whom the institution shall notify within 24 hours of the
determination that the student is missing, if the student has been determined missing by the
institutional police or campus security department, or the local law enforcement agency;
(iv) Advise students that their contact information will be registered confidentially, that this information
will be accessible only to authorized campus officials, and that it may not be disclosed, except to law
enforcement personnel in furtherance of a missing person investigation;
(v) Advise students that if they are under 18 years of age and not emancipated, the institution must
notify a custodial parent or guardian within 24 hours of the determination that the student is missing,
in addition to notifying any additional contact person designated by the student; and
(vi) Advise students that the institution will notify the local law enforcement agency within 24 hours of
the determination that the student is missing, unless the local law enforcement agency was the entity
that made the determination that the student is missing.
(2) The procedures that the institution must follow when a student who resides in an on-campus student
housing facility is determined to have been missing for 24 hours include—
(i) If the student has desighated a contact person, notifying that contact person within 24 hours that
the student is missing;
(ii) If the student is under 18 years of age and is not emancipated, notifying the student’s custodial
parent or guardian and any other designated contact person within 24 hours that the student is
missing; and
(iii) Regardless of whether the student has identified a contact person, is above the age of 18, or is an
emancipated minor, informing the local law enforcement agency that has jurisdiction in the area within
24 hours that the student is missing.
(i) [Reserved]
(j) Programs to prevent dating violence, domestic violence, sexual assault, and stalking. As required by
paragraph (b)(11) of this section, an institution must include in its annual security report a statement of
policy that addresses the institution’s programs to prevent dating violence, domestic violence, sexual
assault, and stalking.
(1) The statement must include—
(i) A description of the institution’s primary prevention and awareness programs for all incoming
students and new employees, which must include—
(A) A statement that the institution prohibits the crimes of dating violence, domestic violence,
sexual assault, and stalking, as those terms are defined in paragraph (a) of this section;
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(B) The definition of ““dating violence,”” ““domestic violence,”” “sexual assault,” and ““stalking’’ in the
applicable jurisdiction;
(C) The definition of ““consent,” in reference to sexual activity, in the applicable jurisdiction;
(D) A description of safe and positive options for bystander intervention;
(F) Information on risk reduction; and The information described in paragraphs (b)(11) and (k)(2) of
this section; and
(ii) A description of the institution’s ongoing prevention and awareness campaigns for students and
employees, including information described in paragraph (j)(1)(i)(A) through (F) of this section.
(2) For the purposes of this paragraph —
(i) Awareness programs means community-wide or audience-specific programming, initiatives, and
strategies that increase audience knowledge and share information and resources to prevent violence,
promote safety, and reduce perpetration.
(ii) Bystander intervention means safe and positive options that may be carried out by an individual or
individuals to prevent harm or intervene when there is a risk of dating violence, domestic violence,
sexual assault, or stalking. Bystander intervention includes recognizing situations of potential harm,
understanding institutional structures and cultural conditions that facilitate violence, overcoming
barriers to intervening, identifying safe and effective intervention options, and taking action to
intervene.
(iii) Ongoing prevention and awareness campaigns means programming, initiatives, and strategies that
are sustained over time and focus on increasing understanding of topics relevant to and skills for
addressing dating violence, domestic violence, sexual assault, and stalking, using a range of strategies
with audiences throughout the institution and including information described in paragraph (j)(1)(i)(A)
through (F) of this section.
(iv) Primary prevention programs means programming, initiatives, and strategies informed by research
or assessed for value, effectiveness, or outcome that are intended to stop dating violence, domestic
violence, sexual assault, and stalking before they occur through the promotion of positive and healthy
behaviors that foster healthy, mutually respectful relationships and sexuality, encourage safe
bystander intervention, and seek to change behavior and social norms in healthy and safe directions.
(v) Risk reduction means options designed to decrease perpetration and bystander inaction, and to
increase empowerment for victims in order to promote safety and to help individuals and communities
address conditions that facilitate violence.
(3) An institution’s programs to prevent dating violence, domestic violence, sexual assault, and stalking
must include, at a minimum, the information described in paragraph (j)(1) of this section.
(k) Procedures for institutional disciplinary action in cases of alleged dating violence, domestic violence,
sexual assault, or stalking. As required by paragraph (b)(11)(vi) of this section, an institution must include
in its annual security report a clear statement of policy that addresses the procedures for institutional
disciplinary action in cases of alleged dating violence, domestic violence, sexual assault, or stalking, as
defined in paragraph (a) of this section, and that—
(1)(i) Describes each type of disciplinary proceeding used by the institution; the steps, anticipated
timelines, and decision-making process for each type of disciplinary proceeding; how to file a disciplinary
complaint; and how the institution determines which type of proceeding to use based on the
circumstances of an allegation of dating violence, domestic violence, sexual assault, or stalking;
(ii) Describes the standard of evidence that will be used during any institutional disciplinary proceeding

arising from an allegation of dating violence, domestic violence, sexual assault, or stalking;
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(iii) Lists all of the possible sanctions that the institution may impose following the results of any
institutional disciplinary proceeding for an allegation of dating violence, domestic violence, sexual
assault, or stalking; and
(iv) Describes the range of protective measures that the institution may offer to the victim following an
allegation of dating violence, domestic violence, sexual assault, or stalking.
(2) Provides that the proceedings will—
(i) Include a prompt, fair, and impartial process from the initial investigation to the final result;
(ii) Be conducted by officials who, at a minimum, receive annual training on the issues related to dating
violence, domestic violence, sexual assault, and stalking and on how to conduct an investigation and
hearing process that protects the safety of victims and promotes accountability;
(iii) Provide the accuser and the accused with the same opportunities to have others present during any
institutional disciplinary proceeding, including the opportunity to be accompanied to any related
meeting or proceeding by the advisor of their choice;
(iv) Not limit the choice of advisor or presence for either the accuser or the accused in any meeting or
institutional disciplinary proceeding; however, the institution may establish restrictions regarding the
extent to which the advisor may participate in the proceedings, as long as the restrictions apply equally
to both parties; and
(v) Require simultaneous notification, in writing, to both the accuser and the accused, of—
(A) The result of any institutional disciplinary proceeding that arises from an allegation of dating
violence, domestic violence, sexual assault, or stalking;
(B) The institution’s procedures for the accused and the victim to appeal the result of the
institutional disciplinary proceeding, if such procedures are available;
(C) Any change to the result; and
(D) When such results become final.
(3) For the purposes of this paragraph (k)—
(i) A prompt, fair, and impartial proceeding includes a proceeding that is—
(A) Completed within reasonably prompt timeframes designated by an institution’s policy, including
a process that allows for the extension of timeframes for good cause with written notice to the
accuser and the accused of the delay and the reason for the delay;
(B) Conducted in a manner that—
(1) Is consistent with the institution’s policies and transparent to the accuser and accused;
(2) Includes timely notice of meetings at which the accuser or accused, or both, may be present; and
(3) Provides timely and equal access to the accuser, the accused, and appropriate officials to any
information that will be used during informal and formal disciplinary meetings and hearings; and
(C) Conducted by officials who do not have a conflict of interest or bias for or against the accuser or the
accused.
(ii) Advisor means any individual who provides the accuser or accused support, guidance, or advice.
(iii) Proceeding means all activities related to a non-criminal resolution of an institutional disciplinary
complaint, including, but not limited to, factfinding investigations, formal or informal meetings, and
hearings. Proceeding does not include communications and meetings between officials and victims
concerning accommodations or protective measures to be provided to a victim.
(iv) Result means any initial, interim, and final decision by any official or entity authorized to resolve
disciplinary matters within the institution. The result must include any sanctions imposed by the
institution. Notwithstanding section 444 of the General Education Provisions Act (20 U.S.C. 1232g),
commonly referred to as the Family Educational Rights and Privacy Act (FERPA), the result must also

include the rationale for the result and the sanctions.
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(I) Compliance with paragraph (k) of this section does not constitute a violation of FERPA.

(m) Prohibition on retaliation. An institution, or an officer, employee, or agent of an institution, may not
retaliate, intimidate, threaten, coerce, or otherwise discriminate against any individual for exercising their
rights or responsibilities under any provision in this section.

Revise Appendix A to Subpart D to read as follows:

APPENDIX A TO SUBPART D OF PART 668—CRIME DEFINITIONS IN ACCORDANCE WITH THE FEDERAL
BUREAU OF INVESTIGATION’S UNIFORM CRIME REPORTING PROGRAM

The following definitions are to be used for reporting the crimes listed in § 668.46, in accordance with the
Federal Bureau of Investigation’s Uniform Crime Reporting (UCR) Program. The definitions for murder,
rape, robbery, aggravated assault, burglary, motor vehicle theft, weapons: carrying, possessing, etc., law
violations, drug abuse violations, and liquor law violations are from the ““Summary Reporting System (SRS)
User Manual’”’ from the FBI’s UCR Program. The definitions of fondling, incest, and statutory rape are
excerpted from the ‘““National Incident-Based Reporting System (NIBRS) User Manual’’ from the FBI’s UCR
Program. The definitions of larceny-theft (except motor vehicle theft), simple assault, intimidation, and
destruction/damage/vandalism of property are from the ‘“Hate Crime Data Collection Guidelines and
Training Manual’’ from the FBI’s UCR Program.

Crime Definitions From the Summary Reporting System (SRS) User Manual From the FBI’s UCR Program

Arson
Any willful or malicious burning or attempt to burn, with or without intent to defraud, a dwelling house,
public building, motor vehicle or aircraft, personal property of another, etc.

Criminal Homicide—Manslaughter by Negligence
The killing of another person through gross negligence.

Criminal Homicide—Murder and Nonnegligent Manslaughter
The willful (nonnegligent) killing of one human being by another.

Rape
The penetration, no matter how slight, of the vagina or anus with any body part or object, or oral
penetration by a sex organ of another person, without the consent of the victim.

Robbery
The taking or attempting to take anything of value from the care, custody, or control of a person or
persons by force or threat of force or violence and/or by putting the victim in fear.

Aggravated Assault

An unlawful attack by one person upon another for the purpose of inflicting severe or aggravated bodily
injury. This type of assault usually is accompanied by the use of a weapon or by means likely to produce

death or great bodily harm. (It is not necessary that injury result from an aggravated assault when a gun,
knife, or other weapon is used which could and probably would result in serious personal injury if the

crime were successfully completed.)

223 © ATIXA 2016. All Rights Reserved.



Burglary
The unlawful entry of a structure to commit a felony or a theft. For reporting purposes this definition
includes: unlawful entry with intent to commit a larceny or felony; breaking and entering with intent to

commit a larceny; housebreaking; safecracking; and all attempts to commit any of the aforementioned.

Motor Vehicle Theft
The theft or attempted theft of a motor vehicle. (Classify as motor vehicle theft all cases where
automobiles are taken by persons not having lawful access even though the vehicles are later

abandoned— including joyriding.)

Weapons: Carrying, Possessing, Etc.
The violation of laws or ordinances prohibiting the manufacture, sale, purchase, transportation,
possession, concealment, or use of firearms, cutting instruments, explosives, incendiary devices, or other

deadly weapons.

Drug Abuse Violations

The violation of laws prohibiting the production, distribution, and/or use of certain controlled substances
and the equipment or devices utilized in their preparation and/or use. The unlawful cultivation,
manufacture, distribution, sale, purchase, use, possession, transportation, or importation of any
controlled drug or narcotic substance. Arrests for violations of State and local laws, specifically those
relating to the unlawful possession, sale, use, growing, manufacturing, and making of narcotic drugs.

Liquor Law Violations

The violation of State or local laws or ordinances prohibiting the manufacture, sale, purchase,
transportation, possession, or use of alcoholic beverages, not including driving under the influence and
drunkenness.

Crime Definitions From the National Incident-Based Reporting System (NIBRS) User Manual from the
FBI’s UCR Program

Sex Offenses
Any sexual act directed against another person, without the consent of the victim, including instances
where the victim is incapable of giving consent.
Fondling—The touching of the private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, including instances where the victim is incapable of

giving consent because of his/her age or because of his/her temporary or permanent mental incapacity.

Incest—Sexual intercourse between persons who are related to each other within the degrees wherein
marriage is prohibited by law.

Statutory Rape—Sexual intercourse with a person who is under the statutory age of consent.

Crime Definitions From the Hate Crime Data Collection Guidelines and Training Manual From the FBI’s UCR Program
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Larceny-Theft (Except Motor Vehicle Theft)

The unlawful taking, carrying, leading, or riding away of property from the possession or constructive possession of
another. Attempted larcenies are included. Embezzlement, confidence games, forgery, worthless checks, etc., are
excluded.

Simple Assault

An unlawful physical attack by one person upon another where neither the offender displays a weapon, nor the victim
suffers obvious severe or aggravated bodily injury involving apparent broken bones, loss of teeth, possible internal injury,
severe laceration, or loss of consciousness.

Intimidation
To unlawfully place another person in reasonable fear of bodily harm through the use of threatening words and/or other
conduct, but without displaying a weapon or subjecting the victim to actual physical attack.

Destruction/Damage/Vandalism of Property
To willfully or maliciously destroy, damage, deface, or otherwise injure real or personal property without the consent of
the owner or the person having custody or control of it.

[FR Doc. 2014-24284 Filed 10-17-14; 8:45 am]
BILLING CODE 4000-01-P
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NOT ALONE

The First Report of the White House Task Force to
Protect Students From Sexual Assault

April 2014

This report was prepared by the White House Task Force to Protect Students From Sexual
Assault.

The Task Force is Co-Chaired by the Office of the Vice President and the White House
Council on Women and Girls.

This document has been reformatted from its original version.
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Executive Summary

Why We Need to Act

One in five women is sexually assaulted in college. Most often, it’s by someone she knows —
and also most often, she does not report what happened. Many survivors are left feeling isolated, ashamed or to blame.
Although it happens less often, men, too, are victims of these crimes.

The President created the Task Force to Protect Students From Sexual Assault to turn this tide. As the name of our new
website — NotAlone.gov — indicates, we are here to tell sexual assault survivors that they are not alone. And we’re also here to
help schools live up to their obligation to protect students from sexual violence.

Over the last three months, we have had a national conversation with thousands of people who care about this issue.
Today, we offer our first set of action steps and recommendations.

1. Identifying the Problem: Campus Climate Surveys
The first step in solving a problem is to name it and know the extent of it — and a campus climate survey is the best way to do

that. We are providing schools with a toolkit to conduct a survey — and we urge schools to show they’re serious about the
problem by conducting the survey next year. The Justice Department, too, will partner with Rutgers University’s Center on
Violence Against Women and Children to pilot, evaluate and further refine the survey — and at the end of this trial period, we
will explore legislative or administrative options to require schools to conduct a survey in 2016.

2. Preventing Sexual Assault —and Engaging Men
Prevention programs can change attitudes, behavior — and the culture. In addition to identifying a number of promising

prevention strategies that schools can undertake now, we are also researching new ideas and solutions. But one thing we know
for sure: we need to engage men as allies in this cause. Most men are not perpetrators —and when we empower men to step in
when someone’s in trouble, they become an important part of the solution.

As the President and Vice President’s new Public Service Announcement puts it: if she doesn’t consent — or can’t consent —it’s a
crime. And if you see it happening, help her, don’t blame her, speak up. We are also providing schools with links and
information about how they can implement their own bystander intervention programs on campus.

3. Effectively Responding When a Student Is Sexually Assaulted
When one of its students is sexually assaulted, a school needs to have all the pieces of a plan in place. And that
should include:

Someone a survivor can talk to in confidence

While many victims of sexual assault are ready to file a formal (or even public) complaint against an alleged offender right away
— many others want time and privacy to sort through their next steps. For some, having a confidential place to go can mean the
difference between getting help and staying silent.

Today, we are providing schools with a model reporting and confidentiality protocol — which, at its heart, aims to give
survivors more control over the process. Victims who want their school to fully investigate an incident must be taken seriously
—and know where to report. But for those who aren’t quite ready, they need to have — and know about — places to go for
confidential advice and support.

That means a school should make it clear, up front, who on campus can maintain a victim’s confidence and who can’t —so a
victim can make an informed decision about where best to turn. A school’s policy should also explain when it may need to
override a confidentiality request (and pursue an alleged perpetrator) in order to help provide a safe campus for everyone.
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Our sample policy provides recommendations for how a school can strike that often difficult balance, while also being ever
mindful of a survivor’s well-being.

New guidance from the Department of Education also makes clear that on-campus counselors and advocates — like those who
work or volunteer in sexual assault centers, victim advocacy offices, women’s and health centers, as well as licensed and
pastoral counselors — can talk to a survivor in confidence. In recent years, some schools have indicated that some of these
counselors and advocates cannot maintain confidentiality. This new guidance clarifies that they can.

We are also providing a checklist for schools to use in drafting (or reevaluating) their own sexual misconduct policies. Although
every school will need to tailor a policy to its own needs and circumstances, all schools should be sure to bring the key
stakeholders — including students — to the table. Among other things, this checklist includes ideas a school could consider in
deciding what is — or is not — consent to sexual activity. As we heard from many students, this can often be the essence of the
matter — and a school community should work together to come up with a careful and considered understanding.

Sexual assault is a unique crime: unlike other crimes, victims often blame themselves; the associated trauma can leave their
memories fragmented; and insensitive or judgmental questions can compound a victim’s distress. Starting this year, the Justice
Department, through both its Center for Campus Public Safety and its Office on Violence Against Women, will develop trauma-
informed training programs for school officials and campus and local law enforcement. The Department of Education’s National
Center on Safe and Supportive Learning Environments will do the same for campus health centers. This kind of training has
multiple benefits: when survivors are treated with care and wisdom, they start trusting the system, and the strength of their
accounts can better hold offenders accountable.

Many sexual assault survivors are wary of their school’s adjudication process — which can sometimes subject them to harsh and
hurtful questioning (like about their prior sexual history) by students or staff unschooled in the dynamics of these crimes. Some
schools are experimenting with new models — like having a single, trained investigator do the lion’s share of the fact- finding —
with very positive results. We need to learn more about these promising new ideas. And so starting this year, the Justice
Department will begin assessing different models for investigating and adjudicating campus sexual assault cases with an eye
toward identifying best practices.

The Department of Education’s new guidance also urges some important improvements to many schools’ current disciplinary
processes: questions about the survivor’s sexual history with anyone other than the alleged perpetrator should not be
permitted; adjudicators should know that the mere fact of a previous consensual sexual relationship does not itself imply
consent or preclude a finding of sexual violence; and the parties should not be allowed to personally cross- examine each
other.

Because students can be sexually assaulted at all hours of the day or night, emergency services should be available 24 hours a
day, too. Other types of support can also be crucial — like longer- term therapies and advocates who can accompany survivors
to medical and legal appointments. Many schools cannot themselves provide all these services, but in partnership with a local
rape crisis center, they can. So, too, when both the college and the local police are simultaneously investigating a case (a
criminal investigation does not relieve a school of its duty to itself investigate and respond), coordination can be crucial. So we
are providing schools with a sample agreement they can use to partner with their local rape crisis center — and by June, we will
provide a similar sample for forging a partnership with local law enforcement.
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The government is committed to making our enforcement efforts more transparent — and getting students and schools more
resources to help bring an end to this violence. As part of this effort, we will post enforcement data on our new website —
NotAlone.gov — and give students a roadmap for filing a complaint if they think their school has not lived up to its obligations.

Among many other things on the website, sexual assault survivors can also locate an array of services by typing in their zip
codes, learn about their legal rights, see which colleges have had enforcement actions taken against them, get “plain English”
definitions of some complicated legal terms and concepts; and find their states’ privacy laws. Schools and advocates can
access federal guidance, learn about relevant legislation, and review the best available evidence and research. We invite
everyone to take a look.

Today, the Department of Education’s Office for Civil Rights (OCR) is releasing a 52-point

guidance document that answers many frequently asked questions about a student’s rights, and a school’s obligations, under
Title IX. Among many other topics, the new guidance clarifies that Title IX protects all students, regardless of their sexual
orientation or gender identity, immigration status, or whether they have a disability. It also makes clear that students who
report sexual violence have a right to expect their school to take steps to protect and support them, including while a school
investigation is pending. The guidance also clarifies that recent amendments to the Clery Act do not alter a school’s
responsibility under Title IX to respond to and prevent sexual violence.

OCR is also strengthening its enforcement procedures in a number of ways — by, for example, instituting time limits on
negotiating voluntary resolution agreements and making clear that schools should provide survivors with interim relief (like
changing housing or class schedules) pending the outcome of an OCR investigation. And OCR will be more visible on campus
during its investigations, so students can help give OCR a fuller picture about what’s happening and how a school is
responding.

The Departments of Education and Justice, which both enforce Title IX, have entered into an agreement to better coordinate
their efforts — as have the two offices within the Department of Education charged with enforcing Title IX and the Clery Act.

This report is the first step in the Task Force’s work. We will continue to work toward solutions,

clarity, and better coordination. We will also review the various laws and regulations that address sexual violence for possible
regulatory or statutory improvements, and seek new resources to enhance enforcement. Also, campus law enforcement
officials have special expertise to offer — and they should be tapped to play a more central role. We will also consider how our
recommendations apply to public elementary and secondary schools —and what more we can do to help there.

The Task Force thanks everyone who has offered their wisdom, stories, expertise, and experiences over the past 90 days.
Although the problem is daunting and much of what we heard was heartbreaking, we are more committed than ever to
helping bring an end to this violence.
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Introduction

For too many of our nation’s young people, college doesn’t turn out the way it’s supposed to. One in five women is sexually
assaulted while in college.1 Most often, it happens her freshman or sophomore year.2 In the great majority of cases (75-
80%), she knows her attacker, whether as an acquaintance, classmate, friend or (ex)boyfriend.3 Many are survivors of what’s
called “incapacitated assault”: they are sexually abused while drugged, drunk, passed out, or otherwise incapacitated.4 And

although fewer and harder to gauge, college men, too, are victimized.”

The Administration is committed to turning this tide. The White House Task Force to Protect Students From Sexual Assault was
established on January 22, 2014, with a mandate to strengthen federal enforcement efforts and provide schools with additional
tools to help combat sexual assault on their campuses. Today, we are taking a series of initial steps to:

. ldentify the scope of the problem on college campuses;

. Help prevent campus sexual assault;

. Help schools respond effectively when a student is assaulted; and

. Improve, and make more transparent, the federal government’s enforcement efforts.

N =

As the Task Force recognized at the outset, campus sexual assault is a complicated, multi- dimensional problem with no easy

or quick solutions. These initial recommendations do not purport to find or even identify all of them. Our work is not over.®

! Krebs, C.P., Lindquist, C.H., Warner, T.D., Fisher, B.S., & Martin, S.L. (2007). The Campus Sexual Assault (CSA) Study.
Washington, DC: National Institute of Justice, U.S. Department of Justice.; Krebs, C.P., Lindquist, C.H., Warner, T.D., Fisher,
B.S., & Martin, S.L. (2009). College Women'’s Experiences with Physically Forced, Alcohol- or Other Drug-Enabled, and Drug-
Facilitated Sexual Assault Before and Since Entering College. Journal of American College Health, 57(6), 639-647.

2 Krebs et al., The Campus Sexual Assault (CSA) Study.

5 Ibid.

4 Ibid.; see also Kilpatrick, D.G., Resnick, H.S., Ruggiero, K.J., Conoscenti, L.M., & McCauley, J. (2007). Drug Facilitated,
Incapacitated, and Forcible Rape: A National Study. Charleston, SC: Medical University of South

Carolina, National Crime Victims Research & Treatment Center.

5 The CSA Study found that 6.1% of college males were victims of ether attempted or completed sexual assault. Although
many advocates prefer to use the term “survivor” to describe an individual who has been sexually assaulted, the term
“victim” is also widely used. This document uses the terms interchangeably and always with respect for those who have
been subjected to these crimes.

6 This first Task Force report focuses on sexual assault at postsecondary institutions — such as colleges, universities,
community colleges, graduate and professional schools, and trade schools — that receive federal

financial assistance. Thus, our use of the term “schools” refers to these postsecondary institutions.
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Our First Task: Listening

Many people are committed to solving this problem. To hear as many of their views as possible, the Task Force held 27
listening sessions (12 webinars and 15 in-person meetings) with stakeholders from across the country: we heard from
survivors; student activists; faculty, staff and administrators from schools of all types; parents; alumni; national survivors’
rights and education associations; local and campus-based service providers and advocates; law enforcement; civil rights
activists; school general counsels; men’s and women’s groups; Greek organizations; athletes; and researchers and academics in
the field. Thousands of people joined the conversation.

Not surprisingly, no one idea carried the day. But certain common themes did emerge. Many schools are making important
strides and are searching in earnest for solutions. A new generation of student activists is effectively pressing for change,
asking hard questions, and coming up with innovative ways to make our campuses safer.

Even so, many problems loom large. Prevention and education programs vary widely, with many doing neither well. And in all
too many instances, survivors of sexual violence are not at the heart of an institution’s response: they often do not have a
safe, confidential place to turn after an assault, they haven’t been told how the system works, and they often believe it is
working against them. We heard from many who reached out for help or action, but were told they should just put the matter
behind them.

Schools, for their part, are looking for guidance on their legal obligations and best practices to keep students safe. Many

participants called on the federal government to improve and better coordinate our enforcement efforts, and to be more
transparent. And there was another constant refrain: get men involved. Most men are not perpetrators —and when we

empower men to speak up and intervene when someone’s in trouble, they become an important part of the solution.

. How Best to Identify the Problem:
Campus Climate Surveys

When then-Senator Joe Biden wrote the Violence Against Women Act 20 years ago, he recognized a basic truth: no problem can
be solved unless we name it and know the extent of it. That is especially true when it comes to campus sexual assault, which is
chronically underreported: only 2% of incapacitated sexual assault survivors, and 13% of forcible rape survivors, report the

. 7
crime to campus or local law enforcement.

The reasons for non-reporting (whether to a school or to law enforcement) vary. Many survivors of acquaintance rape don’t
call what happened to them rape and often blame themselves. One report found that 40% of college survivors feared reprisal
by the perpetrator.8 Survivors also cite

7 Krebs et al., The Campus Sexual Assault (CSA) Study.
8 Sampson, Rana (2002). Acquaintance Rape of College Students; Washington, DC: Office of Community Oriented
Policing Services, U.S. Department of Justice.
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fear of treatment by authorities, not knowing how to report, lack of independent proof, and not wanting families or other
students to find out what happened.9 Still others don’t report because they don’t want to participate in a formal college

adjudication process.10

For colleges and universities, breaking the cycle of violence poses a unique challenge. When a school tries to tackle the
problem — by acknowledging it, drawing attention to it, and encouraging survivors to report — it can start to look like a
dangerous place. On the flip side, when a school ignores the problem or discourages reporting (either actively or by treating
survivors without care), it can look safer. Add to this the competition for top students or a coveted spot on a college rankings
list — and a school might think it can outshine its neighbor by keeping its problem in the shadows.

We have to change that dynamic.

Schools have to get credit for being honest — and for finding out what’s really happening on campus. Reports to authorities,
as we know, don’t provide a fair measure of the problem. But a campus climate survey can. When done right, these surveys
can gauge the prevalence of sexual assault on campus, test students’ attitudes and awareness about the issue, and provide
schools with an invaluable tool for crafting solutions. And so:

We are providing schools with a new toolkit for developing and conducting a climate survey. This
guide explains the methods for conducting an effective survey — and contains a set of evidence-based
sample questions to get at the answers.

WE CALL ON COLLEGES AND UNIVERSITIES TO VOLUNTARILY
CONDUCT THE SURVEY NEXT YEAR.

Again, a school that is willing to get an accurate assessment of sexual assault on its
campus is one that’s taking the problem — and the solution — seriously. Researchers recommend that schools conduct the
survey in the winter or spring semesters, rather than when students first arrive on campus in the fall.

Rutgers University, with its leading research institute on violence against women,11 will pilot and evaluate the survey. Also,
the Justice Department’s Office on Violence Against Women will work with its campus grantees to conduct the survey and
evaluate it. And the Bureau of Justice Statistics will further refine the survey methodology.

What we learn from these pilots, evaluations, and schools’ experiences will chart the path forward for everyone — and will
culminate in a survey for all to use.

We will explore legislative or administrative options to require colleges and universities to conduct
an evidence-based survey in 2016. A mandate for schools to periodically conduct a climate survey will
change the national dynamic: with a better picture of what’s really happening on campus, schools will
be able to more effectively tackle the problem and measure the success of their efforts.

®  Krebs et al., The Campus Sexual Assault (CSA) Study.
10 Ibid.
' The Center on Violence Against Women & Children at the School of Social Work.
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Il. Preventing Sexual Assault on Campus

Participants in our listening sessions roundly urged the Task Force to make prevention a top priority. Some even suggested
that if prevention and education efforts don’t start earlier, it’s too late by the time students get to college. While we certainly
agree that this work should begin early, the college years, too, are formative. During this transition to adulthood, attitudes
and behaviors are created or reinforced by peer groups. And students look to coaches, professors, administrators, and other
campus leaders to set the tone. If we get this right, today’s students will leave college knowing that sexual assault is simply
unacceptable. And that, in itself, can create a sea change.

. . . 12
Federal law now requires schools to provide sexual assault prevention and awareness programs.~~ To help colleges and
universities in this endeavor, we are providing schools with new guidance and tools.

Best practices for better prevention. The Centers for Disease Control and Prevention (CDC) conducted a systematic
review of primary prevention strategies for reducing sexual violence, and is releasing an advance summary of its
findings. CDC'’s review summarizes some of the best available research in the area, and highlights evidence- based
prevention strategies that work, some that are promising, and — importantly — those that don’t work. The report
points to steps colleges can take now to prevent sexual assault on their campuses.

Among other things, CDC’s review shows that effective programs are those that are sustained (not brief, one-shot
educational programs), comprehensive, and address the root individual, relational and societal causes of sexual
assault. It also includes a listing of prevention programs being used by colleges and universities across the country,

so schools can better compare notes about effective and encouraging approaches.13

Getting everyone to step in: bystander intervention. Among the most promising prevention strategies — and one
we heard a lot about in our listening sessions — is bystander intervention. Social norms research reveals that men
often misperceive what other men think about this issue: they overestimate their peers’ acceptance of sexual
assault and underestimate other men’s willingness to intervene when a woman is in trouble.!* And when men
think their peers don’t object to abusive behavior, they are

2. See20U.S.C. § 1092(f) (The Jeanne Clery Disclosure of Campus Security and Campus Crimes Statistics Act, commonly

known as the Clery Act). The Department of Education is currently engaged in negotiated rule-making to implement the VAWA
2013 amendments to the Clery Act that require schools to provide education and awareness programs and to improve their
campus security policies. Rule-making is scheduled to be completed in 2015, but schools are expected to make a good faith
effort now to meet the new requirements.

13 For a concise and complementary factsheet on prevention strategies, see http://notalone.gov/assets/prevention-

overview.pdf.

14 Berkowitz, A.D. (2010) “Fostering Healthy Norms to Prevent Violence and Abuse: The Social Norms Approach.”
Accessed from:
http://www.alanberkowitz.com/articles/Preventing%20Sexual%20Violence%20Chapter%20-%20Revision.pdf
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much less likely to step in and help. Programs like Bringing in the Bystander'®> work to change those perspectives —
and teach men (and women) to speak out against rape myths (e.g., women who drink at parties are “asking for it”)
and to intervene if someone is at risk of being assaulted.

o To help enlist men as allies, we are releasing a Public Service Announcement featuring

O

President Obama, Vice President Biden, and celebrity actors. The message of the PSA is
simple: if she doesn’t consent — or can’t consent —it’s a crime. And if you see it
happening, help her, don’t blame her, speak up. We particularly urge men’s groups,
Greek organizations, coaches, alumni associations, school officials and other leaders to
use the PSA to start campus conversations about sexual assault.

To help keep these conversations going, we are providing a basic factsheet on bystander
intervention. In addition to the CDC summary, this document identifies the messages
and skills that effective programs impart, describes the various ways to get the word out
(in-person workshops, social marketing campaigns, online training, interactive theater)
and provides links to some of the more promising programs out there.

Developing new prevention strategies. More research is needed to develop and evaluate
evidence-based programming to prevent sexual violence on campus. And so:

O

In Fall 2014, the CDC, in collaboration with the Justice Department’s Office on Violence Against Women and
the Department of Education, will convene a panel of experts to identify emerging, promising practices to
prevent sexual assault on campus. CDC will then convene pilot teams to put the consensus
recommendations into practice.

The Justice Department’s Office on Violence Against Women (OVW) is developing a multi-year initiative
on campus sexual assault which, among other things, will test and evaluate prevention programs used by
its campus grantees. Grantees will work with OVW and technical assistance experts to meet core
standards and evaluate the results. The next group of campus grantees will be selected by October 2014.

In 2015, the CDC will solicit proposals to identify, and fill, gaps in the research on sexual violence
prevention.

15

Banyard, V. L., Moynihan, M. M., & Plante, E. G. (2007). Sexual violence prevention through bystander education:

An experimental evaluation. Journal of Community Psychology, 35, 463-481
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Il. Responding Effectively When a
Student is Sexually Assaulted

Sexual assault is a crime — and while some survivors turn to the criminal justice system, others look to their schools for help or
recourse. Under federal law, when a school knows or reasonably should know that one of its students has been sexually
assaulted, it is obligated to act. These two systems serve different (though often overlapping) goals. The principal aim of the
criminal system is to adjudicate a defendant’s guilt and serve justice. A school’s responsibility is broader: it is charged with
providing a safe learning environment for all its students — and to give survivors the help they need to reclaim their educations.
And that can mean a number of things — from giving a victim a confidential place to turn for advice and support, to effectively
investigating and finding out what happened, to sanctioning the perpetrator, to doing everything we can to help a survivor
recover. The Task Force is taking the following steps:

Giving Survivors More Control: Reporting and Confidentially Disclosing What Happened

Sexual assault survivors respond in different ways. Some are ready to make a formal complaint right away, and want their
school to move swiftly to hold the perpetrator accountable.

Others, however, aren’t so sure. Sexual assault can leave victims feeling powerless — and they need support from the
beginning to regain a sense of control. Some, at least at first, don’t want their assailant (or the assailant’s friends, classmates,
teammates or club members) to know they’ve reported what happened. But they do want someone on campus to talk to —
and many want to talk in confidence, so they can sort through their options at their own pace. If victims don’t have a
confidential place to go, or think a school will launch a full-scale investigation against their wishes, many will stay silent.

In recent years, some schools have directed nearly all their employees (including those who typically offer confidential
services, like rape crisis and women’s centers) to report all the details of an incident to school officials — which can mean that a
survivor quickly loses control over what happens next. That practice, however well-intentioned, leaves survivors with fewer
places to turn.

This is, by far, the problem we heard most about in our listening sessions. To help solve it:

Schools should identify trained, confidential victim advocates who can provide emergency and ongoing support.
This is a key “best practice.” The person a victim talks to first is often the most important. This person should
understand the dynamics of sexual assault and the unique toll it can take on self-blaming or traumatized victims.
The advocate should also be able to help get a victim needed resources and accommodations, explain how the
school’s grievance and disciplinary system works, and help navigate the process. As many advocates have learned
over the years, after survivors receive initial, confidential support, they often decide to proceed with a formal
complaint or cooperate in an investigation.

A SAMPLE REPORTING AND CONFIDENTIALITY PROTOCOL.

A school, of course, must make any policy its own — but a few guiding principles should
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universally apply. As noted, some sexual assault survivors are ready to press forward with a formal (or even public)
complaint, while others need time and privacy to heal. There is no one-size-fits-all model of victim care. Instead,
there must be options.

That means, at a minimum, that schools should make it clear, up front, who on campus will (or will not) share what
information with whom. And a school’s policy should also explain when it may need to override a request for
confidentiality (and pursue an alleged perpetrator) in order to provide a safe campus for everyone. The watchword
here is clarity: both confidential resources and formal reporting options should be well and widely publicized —so a
victim can make an informed decision about where best to turn.

And in all cases, the school must respond. When a student wants the school to take action against an offender — or
to change dorms or working arrangements — the school must take the allegation seriously, and not dissuade a report
or otherwise keep the survivor’s story under wraps. Where a survivor does not seek a full investigation, but just
wants help to move on, the school needs to respond there, too. And because a school has a continuing obligation to
address sexual violence campus-wide, it should always think about broader remedial action — like increasing
education and prevention efforts (including to targeted groups), boosting security and surveillance at places where
students have been sexually assaulted, and/or revisiting its policies and practices.

Every college and university should have an easily accessible, user-friendly sexual misconduct policy. As the Task Force
recognizes, there is no one approach that suits every school — but as we also learned, many schools don’t have adequate
policies. To help:

We are providing schools with a checklist for a sexual misconduct policy. This checklist provides both a
suggested process for developing a policy, as well as the key elements a school should consider in drafting one.
Importantly, schools should bring all the key stakeholders to the table — including students, survivors, campus
security, law enforcement, resident advisors, student groups (including LGBTQ groups), on-campus advocates, and
local victim service providers. Effective policies will vary in scope and detail, but an inclusive process is common to
all.

We have not endeavored with this checklist to provide schools with all the answers: again, depending on its size,
mission, student body, location, administrative structure and experience, a school community needs to tailor the
checklist and make the policy its own.

By September 2014, the Task Force will provide samples of promising policy language on
several other key issues. While all schools are different, we have identified several challenging
areas (in addition to confidentiality) where sample language could be helpful. These include
definitions of various forms of sexual misconduct; the role of the Title IX coordinator (recognizing that

there may be various appropriate models for different schools); and the proper immediate, interim and long-term
measures a school should take on behalf of survivors, whether or not they seek a full investigation.

Sexual assault can be hard to understand. Some common victim responses (like not physically resisting or yelling for help) may
seem counter-intuitive to those unfamiliar with sexual victimization. New research has also found that the trauma associated
with rape or sexual assault can interfere with parts of the brain that control memory — and, as a result, a victim may have
impaired verbal skills, short term memory loss, memory fragmentation, and delayed recall. 1

This can make understanding what happened challenging.
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Personal biases also come into play. Insensitive or judgmental comments — or questions that focus on a victim’s behavior (e.g.,
what she was wearing, her prior sexual history) rather than on the alleged perpetrator’s — can compound a victim’s distress.

Specialized training, thus, is crucial. School officials and investigators need to understand how sexual assault occurs, how it’s
perpetrated, and how victims might naturally respond both during and after an assault. To help:

By September 2014, the Justice Department’s Center for Campus Public Safety will develop a
training program for campus officials involved in investigating and adjudicating sexual assault
cases. The Clery Act requires these officials to receive annual training on sexual assault (and also
on domestic violence, dating violence and stalking). The Center will develop a trauma-informed
training program consistent with the new requirements.

By June 2014, the Justice Department’s Office on Violence Against Women will launch a
comprehensive online technical assistance project for campus officials. Key topics will include
victim services, coordinated community responses, alcohol and drug-facilitated sexual assaults,
and Clery Act compliance. Webinars and materials will include the latest research, promising
practices, training opportunities, policy updates, prevention programming, and recent
publications. The project will feature strategies and training materials for campus and local law
enforcement.

By December 2014, the Department of Education, through the National Center on Safe and
Supportive Learning Environments, will develop trauma-informed training materials for
campus health center staff. Often, campus health centers are the first responders for victims of

sexual assault. Services will vary according to the school’s resources, but all staff should be trained on
trauma-informed care — and these materials will help.

16 Bremner, J.D., Elzinga, B., Schmahl, C., & Vermetten, E. (2008). Structural and functional plasticity of the human brain
in posttraumatic stress disorder. Progress in Brain Research. 167(1), 171-186; Nixon, R. D., Nishith, P., & Resick, P. A. (2004).
The Accumulative Effect of Trauma Exposure on Short-Term and Delayed Verbal Memory in a Treatment-Seeking Sample of
Female Rape Victims. Journal of Traumatic Stress, 17(1), 31-35.

Separate and apart from training, we also need to know more about what investigative and adjudicative systems work best
on campus: that is, who should gather the evidence; who should make the determination whether a sexual assault occurred;
who should decide the sanction; and what an appeals process, if the school has one, should look like.

Schools are experimenting with new ideas. Some are adopting different variations on the “single investigator” model, where a
trained investigator or investigators interview the complainant and alleged perpetrator, gather any physical evidence,
interview available witnesses — and then either render a finding, present a recommendation, or even work out an acceptance-
of-responsibility agreement with the offender. These models stand in contrast to the more traditional system, where a college
hearing or judicial board hears a case (sometimes tracking the adversarial, evidence-gathering criminal justice model), makes a
finding, and decides the sanction.
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Preliminary reports from the field suggest that these innovative models, in which college judicial boards play a much more
limited role, encourage reporting and bolster trust in the process, while at the same time safeguarding an alleged perpetrator’s
right to notice and to be heard. To evaluate these ideas:

By October 2014, the Justice Department’s Office on Violence Against Women and National
Institute of Justice will begin assessing models for investigating and adjudicating campus
sexual assault cases, and identify promising practices. OVW will also further test and evaluate
these models through its campus grantees — which will be selected by October 2014.

On April 29, 2014, the Justice Department’s SMART Office will release a solicitation for a pilot
sex offender treatment program targeting college perpetrators. Research suggests that
treatment can be effective in reducing recidivism among offenders, yet no programs currently
exist for the college population. Regardless of campus-imposed sanctions, we need to help
reduce the risk that young perpetrators will offend again. This first-of-its kind pilot project holds
out new hope for reducing sexual violence on campuses.

Rape Crisis Centers. Sexual assault survivors often need a variety of services, both immediate and long-term, to help them
regain a sense of control and safety. While some schools may be able to provide comprehensive trauma-informed services on
campus, others may need to partner with community-based organizations.

Regardless of where they are provided, certain key elements should be part of a comprehensive victim-services plan. Because
students can be assaulted at all hours of the day or night, crisis intervention services should be available 24 hours a day, too.
Survivors also need advocates who can accompany them to medical and legal appointments. And because, for some survivors,
the road to recovery is neither short nor easy, longer-term clinical therapies can be crucial.
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Rape crisis centers can help schools better serve their students. These centers often provide crisis intervention, 24-hour
services, longer-term therapy, support groups, accompaniment to appointments, and community education. Rape crisis
centers can also help schools train students and employees and assist in developing prevention programs. And so:

To help schools build these partnerships, we are providing a sample Memorandum of
Understanding (MOU) with a local rape crisis center. Schools can adapt this MOU depending on
their specific needs and the capacity of a local center.

To help schools develop or strengthen on-campus programs, we are also providing a summary
of promising practices in victim services. This guide reviews the existing research on sexual
assault services and outlines the elements of an effective victim services program.

To assist Tribal Colleges and Universities (TCUs) with victim services, the Justice Department’s
Office on Violence Against Women will continue to prioritize TCUs in its campus grant program
solicitations. OVW is working to raise awareness of funding opportunities by engaging with
leading tribal organizations and partnering with the White House Initiative on American Indian
and Alaska Native Education. OVW will also work with tribal domestic violence and sexual
assault coalitions to provide TCUs with technical assistance on victim services.

Local Law Enforcement. At first blush, many may ask why all cases of sexual assault are not referred to the local prosecutor for
criminal prosecution. Some, of course, are — but for many survivors, the criminal process simply does not provide the services
and assistance they need to get on with their lives or to get their educations back on track. There are times, however, when
the local police and a school may be simultaneously pursuing a case. A criminal investigation does not relieve a school of its
independent obligation to conduct its own investigation — nor may a school wait for a criminal case to conclude to proceed.
Cooperation in these situations, thus, is critical. So:

By June 2014, we will provide schools with a sample Memorandum of Understanding (MOU)
with local law enforcement. An MOU can help open lines of communication and increase
coordination among campus security, local law enforcement and other community groups that
provide victim services. An MOU can also improve security on and around campus, make
investigations and prosecutions more efficient, and increase officers’ understanding of the
unique needs of sexual assault victims.

Many schools have research institutes that can measurably improve our thinking about sexual assault. Schools are uniquely
suited to identify gaps in the research and develop methods to address them. To lead by example, three universities have
committed to developing research projects that will better inform their response to the problem and contribute to the
national body of work on campus sexual assault:

The Johns Hopkins University School of Nursing will study sexual assault among student intimate partners, including
LGBTQ relationships.

The University of Texas at Austin School of Social Work will develop and evaluate training for campus law
enforcement and examine the effectiveness of Sexual Assault Response Teams.
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The University of New Hampshire Prevention Innovations Center will design and evaluate a training
program for incoming students on sexual assault policies and expectations for student conduct.

We invite others to join this collaborative — and to add their own research brains and resources toward finding solutions.
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Il. Improving the Federal Government’s
Enforcement Efforts, and Making Them
More Transparent

The federal government plays an important role in combatting sexual violence. And as we outlined in our recent report, “Rape
and Sexual Assault: A Renewed Call to Action,” this Administration has taken aggressive action on many fronts.

We need to build on these efforts. To better address sexual assault at our nation’s schools, we need to both strengthen our
enforcement efforts and increase coordination among responsible federal agencies. Also, and importantly, we need to
improve our communication with students, parents, school administrators, faculty, and the public, by making our efforts
more transparent.

Some Background on the Laws

Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 et seq., requires schools that receive federal financial
assistance to take necessary steps to prevent sexual assault on their campuses, and to respond promptly and effectively when
an assault is reported. Title IV of the 1964 Civil Rights Act, 42 U.S.C. § 2000c et seq., also requires public schools to respond to
sexual assaults committed against their students. The Clery Act requires colleges and universities that participate in federal

financial aid programs to report annual statistics on crime, including sexual assault and rape, on or near their campuses, and

to develop and disseminate prevention poIicies.17

17" Other laws also authorize the Justice Department to investigate campus sexual assaults and help campus police as well

as local, tribal and state law enforcement adopt comprehensive policies and practices to address the problem. These include
the Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. § 14141; and the Omnibus Crime Control and Safe
Streets Act of 1968, 42 U.S.C. § 3789d.
The Department of Education’s Office for Civil Rights (OCR) is charged with administrative enforcement of Title IX in schools
receiving financial assistance from the Department. OCR may initiate an investigation either proactively or in response to a
formal complaint. If OCR finds a Title IX violation, the school risks losing federal funds. In these cases, OCR must first seek to
voluntarily resolve the non-compliance before terminating funds. Through this voluntary resolution process, OCR has entered
into agreements that require schools to take a number of comprehensive steps to remedy the problem on their campuses.

The Department of Education’s Federal Student Aid (FSA) office is responsible for enforcing the Clery Act, and conducts on-site
reviews to ensure compliance. If a school is found to have violated Clery, FSA directs it to take steps to comply and can impose
fines for violations.

The Justice Department (DOJ) is responsible for coordinating enforcement of Title IX across all federal agencies. DOJ shares
authority with OCR for enforcing Title IX, and may initiate an investigation or compliance review of schools receiving DO)J
financial assistance. If schools are found to violate Title IX and a voluntary resolution cannot be reached, DOJ can initiate
litigation, including upon referral from other federal agencies, or seek to terminate DOJ funds. DOJ is also responsible for
enforcing Title IV. DOJ can use its authority under Title IV, Title IX, and other federal civil rights statutes to bring all facets of a
school, including its campus police, and local police departments into compliance with the law. DOJ can also intervene, file
amicus briefs, and/or file statements of interest in court cases involving these statutes.
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Improving Transparency and Information-sharing

The Administration is committed to making our enforcement efforts more transparent, and getting schools and students
more resources. And so:

The Task Force is launching a dedicated website — NotAlone.gov — to make enforcement data
public and to make other resources accessible to students and schools. Although many tools
and resources exist, students and schools often haven’t been able to access them — either
because the materials haven’t been widely available or because they are too hard to find.
Today, we are changing that.

Our new website will give students a clear explanation of their rights under Title IX and Title IV, along with a simple
description of how to file a complaint with OCR and DOJ and what they should expect throughout the process. It
will help students wade through often complicated legal definitions and concepts, and point them toward people
who can give them confidential advice — and those who can’t.
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The website will also put in one central place OCR resolution letters and agreements (except those that raise individual
privacy concerns), and all DOJ federal court filings, including complaints, motions, and briefs, consent decrees, and out-
of-court agreements (which are also available on DOJ’s website). These documents will be posted as a matter of course,
so students, school officials, and other stakeholders can easily access the most current agreements.

The website will also contain the relevant guidance on a school’s federal obligations, best available evidence and
research on prevention programs, and sample policies and model agreements.

Finally, the website will have trustworthy resources from outside the government — like hotline numbers and mental
health services locatable by simply typing in a zip code. It will also have a list of resources broken down by issue — like
advocacy/survivor services, student groups, or LGBTQ resources — so someone can find more issue-specific information.

The Task Force will continue to work with developers and advocates to find ways that tech
innovations can help end the violence. On April 11, more than 60 innovators, technologists,
students, policy experts, and survivors of sexual assault gathered at the White House for a “Data
Jam” to brainstorm new ways to use technology to shed light on campus sexual assault and better
support survivors.

Federal agencies are making datasets relevant to sexual assault readily available. In keeping with the Administration’s
open data pledge, federal agencies, including the Departments of Education, Justice, Interior, and Health & Human
Services have made public more than 100 datasets related to sexual assault and higher education. These datasets
include survey results related to sexual violence, program evaluations, and guidance documents. This data is posted on
data.gov.

The Department of Education is taking additional steps to make its activities more transparent.
As noted, OCR is posting nearly all recent resolution letters and agreements with schools on its
website. OCR will also make public the schools that are under OCR investigation, including those
that involve Title IX sexual violence allegations. This information will be made available by
contacting the Department of Education.

The Department of Education will collect and disseminate a list of Title IX coordinators by next year. Every school
must designate at least one employee to coordinate its efforts to carry out its Title IX responsibilities. Although schools
must notify students of the name and contact information of the Title IX coordinator, there is no central, national
repository of coordinator contact information. The Department of Education’s Office of Postsecondary Education and
OCR will collect and disseminate the list of higher education Title IX coordinators annually so anyone can easily locate a
coordinator. This information will also encourage coordinators to talk to each other and share positive practices to
Title IX compliance.
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The Administration is also committed to improving, and better coordinating, our enforcement efforts. And so:

18

The Department of Education is providing more clarity on schools’ obligations under Title IX.
In April 2011, OCR issued groundbreaking guidance to schools on their obligations to prevent
and respond to sexual violence under Title IX. Since then, schools and students have asked for
further guidance and clarity —and, today, OCR is issuing its answers to these frequently asked
questions.

Among many other topics, this new guidance clarifies that:

O Title IX protects all students, regardless of their sexual orientation or gender identity, immigration
status, or whether they have a disability;

O non-professional on-campus counselors and advocates — like those who work or volunteer in on-campus
sexual assault centers, victim advocacy offices, women’s centers and health centers — can generally talk to
a survivor in confidence;

O questioning or evidence about the survivor’s sexual history with anyone other than the alleged
perpetrator should not be permitted during a judicial hearing;

O adjudicators should know that the mere fact of a previous consensual dating or sexual relationship does
not itself imply consent or preclude a finding of sexual violence; and

O the parties should not be allowed to personally cross-examine each other.

The Q&A also discusses (again, among many other topics) college employees’ reporting obligations; the role of the
Title IX coordinator; how a school should conduct investigations; and Title IX training, education and prevention.

The Department of Education is strengthening its enforcement procedures. OCR has made
changes to its enforcement procedures.'®

Among other things, OCR is instituting time limits for negotiating voluntary resolution agreements. By law, OCR is
required to pursue a voluntary resolution with a school before initiating an enforcement action. Although this
process is usually much faster than litigation, it can also take time and, as a result, be frustrating for survivors who
typically remain on campus or enrolled in school for a limited time. To help guard against the risk that a school may
extend negotiations to delay enforcement, OCR is placing a 90-day limit on voluntary resolution agreement
negotiations where it has found a school in violation of Title IX.

OCR’s procedures also now make explicit that schools should provide survivors with interim relief — such as changing
housing or class schedules, issuing no-contact orders, or providing counseling — pending the outcome of an OCR
investigation. OCR will also be

See

http://www?2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html.

more visible on campus and reach out to more students and school officials during its investigations, in order to get a
fuller picture as to whether or not there is a problem on campus.

The Department of Education is also clarifying how key federal laws intersect. In addition to Title IX and the
Clery Act, the Family Educational Rights and Privacy Act (FERPA),19 which protects the privacy of student
education records, can also come into play in campus sexual violence investigations. In response to requests for
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guidance, the Department of Education has created a chart outlining a school’s reporting obligations under Title IX
and the Clery Act, and how each intersects with FERPA. The chart shows that although the requirements of Title IX
and the Clery Act may differ in some ways, they don’t conflict.

The Departments of Education and Justice have entered into an agreement clarifying each
agency’s role vis-a-vis Title IX. OCR and the Justice Department’s Civil Rights Division (CRT)
both enforce Title IX. To increase coordination and strengthen enforcement, the agencies
have entered into a formal memorandum of understanding.°

The Department of Education offices responsible for Title IX and Clery Act enforcement have
also entered into an agreement clarifying their respective roles. As noted, the Federal Student
Aid (FSA) office is responsible for Clery Act compliance, whereas OCR enforces Title IX.
Sometimes, their efforts overlap. To clarify their roles and increase efficiency, FSA and OCR
have formalized an agreement to ensure more efficient and effective handling of complaints
and to facilitate information sharing.

Next Steps

The action steps and recommendations highlighted in this report are the initial phase of an ongoing plan. The Task Force is
mindful, for instance, of the continuing challenges schools face in meeting Title IX and Clery Act requirements. We will continue
to work toward solutions, clarity, and better coordination. We will also review the various laws and regulations that address
sexual violence for possible regulatory or statutory improvements, and seek new resources to enhance enforcement. Also,
campus law enforcement officials have special expertise — and they should be tapped to play a more central role. We will also
consider how our recommendations apply to public elementary and secondary schools —and what more we can do to help
there.

Our work continues.

19 20 U.S.C. § 1232g; 34 C.F.R. Part 99.
20 See  http://www.justice.gov/crt/about/cor/ED_DOJ MOU TitlelX-04-29-2014.pdf.
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U.S. Department of Education Office for Civil Rights
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Civil Rights
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Assistant Secretary

April 2015

This resource guide is in the public domain. Authorization to reproduce it in whole or in part is granted. The

guide’s citation should be:
U.S. Department of Education, Office for Civil Rights, Title IX Resource Guide (Apr. 2015).

This guide is also available on the Office for Civil Rights’ website at http://www.ed.gov/ocr. Any updates to this

guide will be available at thiswebsite.
If you need technical assistance, please contact the OCR regional office serving your State or territory by:

e visiting http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm, or

e calling OCR’s Customer Service Team at 1 800-421-3481; TDD 1-800-877-8339; or

* emailing OCR at ocr@ed.gov.
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Notice of Language Assistance
Title IX Resource Guide

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge, request language
assistance services for this Department information by calling 1-800-USA-LEARN (1-800- 872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entenderel idioma inglés,
puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion llamando al 1-800-USA-LEARN (1-
800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo electronico a: Ed.Language.Assistance@ed.gov.

REERRNDERALTHEMN: MBEFERSE,

REFEREEARYE, EUERESRRXRIREMNES HBRE, ﬁ%ﬁjjuiiﬁ*%z’% &, BLEE
EHBRBHARERE., MREFTEAFOEHNEZRBOEMER, FHE 1-800-USA-LEARN(1-800-872-
5327) (BEEERE AN T HE : 1-800-877-8339), BLEEN: Ed.Language. As51stance@ed g0V,

Thong bao danh cho nhirng ngudi cé kha ning Anh ngir han ché: Néu quy vi gap kho khan trongviéc hiéu Anh ngir thi
quy vi c6 thé yéu cdu cac dich vu hd trg ngdn ngir cho céc tin tirc cuia BY danh cho cong ching. Cac dich vu hd tro ngon
ngit nay déu mién phi. Néu quy vi mudn biét thém chi tiét vé cac dichvu phién dich hay thong dich, xin vui 1ong goi s6 1-
800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877- 8339), hodc email: Ed.Language.Assistance@ed.gov.

G0 0I=AE I8
NBIAE FoHA
XAl HEO0t 2R
877-8339 L= Ol Ol

D HHE Olodt= U H 80l UK ER, NS A2 ME Leol A A XA
USLICH 0lHE A K& Al A= 222 MBELICH SH0ILF S APl A0 CHol

Al B, MSHHS 1-800-USA-LEARN (1-800-872-5327) £ = H 2 0 E M3 S 1-800-
=2 Ed. Language Assistance@ed.gov @ £ HEtGHAI D] HF&ELICE.

9“4; o8

e

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng English, maaari
kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng serbisyo na pagtulong kaugnay
ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung kailangan ninyo ng dagdag na impormasyon tungkol
sa mga serbisyo kaugnay ng pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-
5327) (TTY: 1-800-877-8339), 0 mag-email sa: Ed.Language.Assistance@ed.gov.

YBenomiieHne 115 JIMI ¢ OTPAHHYEeHHBIM 3HAHHEM AHTJIHIICKOTO sI3bIKA: ECITU BBI HCIIBITHIBACTE TPYAHOCTH B IOHUMAaHUU
AHTIMHCKOTO A3bIKa, BB MOXKETE MOMPOCUTH, YTOOBI BaM IMPEOCTaBUIN IepeBo] HH(OopMaIiy, KOTOpyro MUHHCTEPCTBO
O6pa3oBaHus TOBOJUT J0 BCEOOILIET0 CBEACHUSA. DTOT IEPEBOJ MPeIOCTaBseTca OeciiaTHO. Ecay BBl XOTUTE NOTYYHUTh
6osee MOAPOOHYI0 HHPOPMALIUIO 00 yCIIyraXx yCTHOTO ¥ MUCBMEHHOTO MepeBoia, 3BouuTe mo tenedony 1-800-USA-LEARN
(1-800-872-5327) (cny»x6a aiis cnadocnpimanux: 1-800-877-8339), unu oTnpaBbTe COOOIICHUE MO aApeECy:
Ed.Language.Assistance@ed.gov.

248 © ATIXA 2016. All Rights Reserved.



TABLE OF CONTENTS

A. Scope of Title IX
B. Responsibilities and Authority of a Title IX Coordinator
C. Title IX’s Administrative Requirements

1. Grievance Procedures

2. Notice of Nondiscrimination and Contact Information for the Title IX Coordinator
D. Application of Title IX to Various Issues

1. Recruitment, Admissions, and Counseling

2. Financial Assistance

3. Athletics
(a) Student Interests and Abilities
(b) Athletic Benefits and Opportunities
(c) Athletic Financial Assistance
Sex-Based Harassment
Pregnant and Parenting Students
Discipline
Single-Sex Education
(a) Schools
(b) Classes and Extracurricular Activities

8. Employment

9. Retaliation
E. Information Collection and Reporting

Nous

249 © ATIXA 2016. All Rights Reserved.



A. Scope of Title IX

Title IX of the Education Amendments of 1972 (Title IX) prohibits discrimination based on sexin education programs and
activities in federally funded schools at all Ievels.1 If any part of aschool district or college receives any Federal funds for any

purpose, all of the operations of the districtor college are covered by Title IX.2

Title IX protects students, employees, applicants for admission and employment, and otherpersons from all forms of sex
discrimination, including discrimination based on gender identity or failureto conform to stereotypical notions of masculinity
or femininity. All students (as well as other persons) at recipient institutions are protected by Title IX—regardless of their
sex, sexual orientation, gender identity, part- or full-time status, disability, race, or national origin—in all aspects of a
recipient’s educational programs and activities.

As part of their obligations under Title IX, all recipients of Federal financial assistance must designate at least one employee
to coordinate their efforts to comply with and carry outtheir responsibilities under Title IX and must notify all students and
employees of thatemployee’s contact information.3 This employee is generally referred to as the Title IX coordinator.

The essence of Title IX is that an institution may not exclude, separate, deny benefits to, or otherwise treat differently any
person on the basis of sex unless expressly authorized to doso under Title IX or the Department’s implementing

regulations.4 When a recipient is considering relying on one of the exceptions to this general rule (several of which are
discussed below), TitleIX coordinators should be involved at every stage and work with school officials and legal counselto
help determine whether the exception is applicable and, if so, properly executed.

! 20 U.S.C. §§ 1681-1688. The Department of Justice shares enforcement authority over Title IX with OCR. The Department of

Education’s Title IX regulations, 34 C.F.R. Part 106, are available at http://www.ed.gov/policy/rights/reg/ocr/edlite-34cfr106.html.
Although Title IX and the Department’s implementing regulations apply to any recipient institution that offers education programs or
activities, this resource guide focuses on Title IX coordinators designated by local educational agencies, schools, colleges, and universities.

2 An educational institution that is controlled by a religious organization is exempt from Title IX to the extentthat compliance would not be
consistent with the religious tenets of such organization. 20 U.S.C. § 1681(a)(3); 34 C.F.R.
§ 106.12(a). For application of this provision to a specific institution, please contact the appropriate OCR regional office.

334 CFR §106.8(a).

4 20 U.S.C. § 1681(a); 34 C.F.R. § 106.31

B. Responsibilities and Authority of a Title IX Coordinator
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Although the recipient is ultimately responsible for ensuring that it complies with Title IX and other laws, the Title IX
coordinator is an integral part of a recipient’s systematic approach to ensuring nondiscrimination, including a
nondiscriminatory environment. Title IX coordinators can be effective agents for ensuring gender equity within their
institutions only when they are provided with the appropriate authority and support necessary to coordinate their
institution’s Title IX compliance, including access to all of their institution’s relevant information andresources.

One of the most important facets of the Title IX coordinator’s responsibility is helping to ensurethe recipient’s compliance
with Title IX’s administrative requirements. The Title IX coordinator must have knowledge of the recipient’s policies and
procedures on sex discrimination and should be involved in the drafting and revision of such policies and procedures to help
to ensure thatthey comply with the requirements of Title IX.

The coordinator may help the recipient by coordinating the implementation and administration of the recipient’s procedures
for resolving Title IX complaints, including educating the school community on how to file a complaint alleging a violation of
Title IX, investigating complaints, working with law enforcement when necessary, and ensuring that complaints are resolved
promptly and appropriately. The coordinator should also coordinate the recipient’s response toall complaints involving
possible sex discrimination to monitor outcomes, identify patterns, andassess effects on the campus climate. Such
coordination can help an institution avoid Title IXviolations, particularly violations involving sexual harassment and violence,
by preventing incidents from recurring or becoming systemic problems. Title IX does not specify who should determine the
outcome of Title IX complaints or the actions the school will take in response to suchcomplaints. The Title IX coordinator
could play this role, provided there are no conflicts of interest, butdoes not have to.

The Title IX coordinator should also assist the institution in developing a method to surveythe school climate and coordinate
the collection and analysis of information from that survey. Further, the coordinator should monitor students’ participation
in athletics and across academic fields to identify programs with disproportionate enrollment based on sex and ensure that
sex discrimination is not causing any disproportionality or otherwise negatively affecting astudent’s access to equal
educational opportunities.

The Title IX coordinator should provide training and technical assistance on school policiesrelated to sex discrimination and
develop programs, such as assemblies or college trainings, onissues related to Title IX to assist the recipient in making sure that
all members of the schoolcommunity, including students and staff, are aware of their rights and obligations under Title IX. To
perform this responsibility effectively, the coordinator should regularly assess the adequacy of current training opportunities
and programs and propose improvements asappropriate.

A recipient can designate more than one Title IX coordinator, which may be particularly helpfulin larger school districts,
colleges, and universities. It may also be helpful to designate specific employees to coordinate certain Title IX compliance
issues (e.g., gender equity in academic programs or athletics, harassment, or complaints from employees). If a recipient has
multipleTitle IX coordinators, then it should designate one lead Title IX coordinator who has ultimate oversight responsibility.

Because Title IX prohibits discrimination in all aspects of a recipient’s education programs and activities, the Title IX
coordinator should work closely with many different members of the school community, such as administrators, counselors,
athletic directors, non-professional counselors or advocates, and legal counsel. Although these employees may not be formally
designated as TitleIX coordinators, the Title IX coordinator may need to work with them because their job responsibilities
relate to the recipient’s obligations under Title IX. The recipient should ensure that all employees whose work relates to Title
IX communicate with one another and that these employees have the support they need to ensure consistent practices and
enforcement of the recipient’s policies and compliance with Title IX. The coordinator should also be available to meet with the
school community, including other employees, students, and parents or guardians, as needed to discuss any issues related to
Title IX.

For more information about the role of the Title IX coordinator, pleasereview:
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e 34C.F.R.§106.8(a);

® Dear Colleague Letter: Title IX Coordinators (April 24, 2015), available at
http://www.ed.gov/ocr/letters/colleague-201504-title-ix-coordinators.pdf; and

® Letter to Title IX Coordinators (April 24, 2015), available at
http://www.ed.gov/ocr/docs/dcl-title-ix-coordinators-letter-201504.pdf.

C. Title IX’s Administrative Requirements

The administrative requirements in the Department’s Title IX regulations are the underpinningof both the Title IX
coordinator’s job and a recipient’s compliance with Title IX; their purpose isto ensure that a recipient maintains an
environment for students and employees that is free from unlawful sex discrimination in all aspects of the educational
experience, including academics, extracurricular activities, and athletics. These requirements provide that a recipient must
establish a system for the prompt and equitable resolution of complaints. This allows an institution to resolve complaints of
discrimination without the need for involvement by outside entities, suchas the Federal government. They also provide that
a recipient must ensure that members of the school community are aware of their rights under Title IX, have the contact
information for theTitle IX coordinator, and know how to file a complaint alleging a violation of TitleIX.

1. Grievance Procedures

The Department’s Title IX regulations require a recipient to adopt and publish grievance procedures providing for the prompt
and equitable resolution of student and employee complaints underTitle

IX. These procedures provide an institution with a mechanism for discovering incidents of discrimination or harassment as
early as possible and for effectively correcting individual and systemic problems. The procedures that each school uses to
resolve Title IX complaints mayvary depending on the nature of the allegation, the age of the student or students involved,
the sizeand administrative structure of the school, state or local legal requirements, and what it haslearned from past
experiences.

There are several ways in which a Title IX coordinator can coordinate the recipient’scompliance with the Title IX regulatory
requirement regarding grievance procedures.

®  First, the Title IX coordinator should work with the recipient to help make sure that the grievance procedures are
written in language appropriate for the age of the audience (such as elementary, middle school, high school, or
postsecondary students), and that theyare easily understood and widely disseminated.

® Second, the Title IX coordinator should review the grievance procedures to helpdetermine whether they
incorporate all of the elements required for the prompt and equitable resolution of student and employee
complaints under Title IX, consistent with the Title IX regulatory requirement and OCR guidance.

® Third, the Title IX coordinator should communicate with students, parents or guardians, and school employees to
help them understand the recipient’s grievance procedures; train employees and students about how Title IX
protects against sex discrimination; and provide consultation and information regarding Title IX requirements to
potential complainants.

® Fourth, the Title IX coordinator is responsible for coordinating the grievance processand making certain that
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individual complaints are handled properly. This coordination responsibility may include informing all parties
regarding the process, notifying all parties regarding grievance decisions and of the right to and procedures for
appeal, if any; monitoring compliance with all of the requirements and timelines specified in the grievance
procedures; and maintaining grievance and compliance records and files.

®  Finally, the Title IX coordinator should work with the recipient to help ensure thatits grievance procedures

. . 5 . . s 6
are accessible to English language learners™ and studentswith disabilities.
For more information about grievance procedures, pleasereview:

* 34C.F.R.§106.8(b);

® Questions and Answers on Title IX and Sexual Violence (April 29, 2014), available at
http://www.ed.gov/ocr/docs/qga-201404-title-ix.pdf;

® Dear Colleague Letter: Sexual Violence (April 4, 2011), available at
http://www.ed.gov/ocr/letters/colleague-201104.pdf;

® Dear Colleague Letter: Title IX Grievance Procedures, Postsecondary Education (August4, 2004), available at
http://www.ed.gov/ocr/responsibilities_ix_ps.html;

® Dear Colleague Letter: Title IX Grievance Procedures, Elementary and SecondaryEducation (April 26, 2004),

available at http://www.ed.gov/ocr/responsibilities_ix.html; and

® Revised Sexual Harassment Guidance (January 19, 2001), available at

http://www.ed.gov/ocr/docs/shguide.pdf.

> Public schools and State educational agencies must take affirmative steps to ensure that students with limited English proficiency can
meaningfully participate in their educational programs and services under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d to d-7,
and the Equal Educational Opportunities Act, 20 U.S.C. § 1703(f) (1974).

® See 28 C.F.R. § 35.130(a) and (b); 34 C.F.R. §104.4.
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2. Notice of Nondiscrimination and Contact Information for the Title IX Coordinator

The Department’s Title IX regulations require a recipient to publish a statement that it does not discriminate on the basis of sex
in the education programs or activities it operates and that itis required by Title IX not to discriminate in such a manner. The
notice must also state thatquestions regarding Title IX may be referred to the recipient’s Title IX coordinator or toOCR.

The notice must be widely distributed to all applicants for admission and employment, students and parents or guardians of
elementary and secondary school students, employees, sources of referral of applicants for admission and employment, and
all unions or professional organizations holding collective bargaining or professional agreements with the recipient. The
notice shouldbe prominently posted on the recipient’s website, at various locations on campus, and inelectronic and
printed publications for general distribution. In addition, the notice must be included inany bulletins, announcements,

publications, catalogs, application forms, or recruitmentmaterials.

A recipient must notify all students and employees of the name or title, office address, telephone number, and email address
of the Title IX coordinator, including in its notice of nondiscrimination. The notice should also state any other job title that the
Title IX coordinator might have. Recipients must notify students and employees of the Title IX coordinator’s contact
information in its notice of nondiscrimination. Recipients with more than one Title IX coordinator must notify the school
community of the lead Title IX coordinator’s contact information in its notice of nondiscrimination, and should also make
available the contact information for its other Title IX coordinators as wellto ensure consistent practices and standards in
handling complaints. In doing so, recipientsshould include any additional information that would help students and
employees identify which Title IX coordinator to contact, such as each Title IX coordinator’s specific geographic region (e.g.,a
particular elementary school or part of a college campus) or area of specialization within Title X (e.g., gender equity in
academic programs or athletics, harassment, or complaints from employees). Because social media are now widespread
means for students and other members of the school community to communicate, a recipient should also make the Title IX
coordinator’s contact information available on social media to the extent that they are supported or used bythe recipient.

The content of the notice must be complete and include current information. The Title IX coordinator should work with the
recipient to make sure the text of the notice complies with all applicable requirements, that the notice is published and
properly displayed, and the content of the notice remains accurate. One potentially low-cost way to help ensure that a
recipient’snotice is properly disseminated and current on the recipient’s website is to create a page on the website that
includes the name and contact information of the recipient’s Title IX coordinator(s), relevant Title IX policies and grievance
procedures, and other resources related to Title IX complianceand gender equity. A link to this page should be prominently
displayed on the recipient’shomepage.

For more information on notices of nondiscrimination, pleasereview:

e 34C.F.R.§§106.8(a),106.9;

® Notice of Nondiscrimination (August 2010), available at
http://www.ed.gov/ocr/docs/nondisc.pdf;

® Dear Colleague Letter: Title IX Grievance Procedures, Postsecondary Education (August4, 2004), available at
http://www.ed.gov/ocr/responsibilities_ix_ps.html; and
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® Dear Colleague Letter: Title IX Grievance Procedures, Elementary and SecondaryEducation (April 26, 2004), available

at http://www.ed.gov/ocr/responsibilities _ix.html.

D. Application of Title IX to Various Issues

Below is a summary of some of the key issues covered by Title IX, as well as some general information on the legal
requirements applicable to each issue area, including citations to the relevant Departmental regulatory provisions and
references to OCR’s guidance that addressthe issue. The discussion of each Title IX issue includes recommended best practices

to help arecipient meet its obligations under Title IX.

1. Recruitment, Admissions, and Counseling

Title IX prohibits recipient institutions of vocational education, professional education, graduate higher education, and public

colleges and universities from discriminating on the basis of sex inthe recruitment or admission of students.7 The Title IX
coordinator at these recipient institutions should help the recipient to ensure that it does not discriminate on the basis of sex
inrecruitment and admissions by reviewing the recipient’s recruitment materials, admission forms, and policies and practices
in these areas.

The Department’s Title IX regulations also prohibit all recipients from discriminating on the basis of sex in counseling or
guiding students or applicants for admission. The Title IX coordinatorshould review any materials used for counseling
students in terms of class or career selection, orfor counseling applicants for admission, to ensure that the recipient does not
use different materials for students based on sex or use materials that permit or require different treatment of students
based on sex.

At all types of recipient institutions covered by Title IX, the Title IX coordinator should also work with school officials to help
remind the school community that all students must have equalaccess to all programs. Many fields of study continue to be
affected by sex-based disparitiesin enrollment; these are typically called nontraditional fields. For example, some fields of
studyin science, technology, engineering, and mathematics or career and technical education are often affected by
disproportionate enrollment of students based on sex, which triggers a duty ofinquiry on the part of the recipient. Title IX
coordinators can help ensure that such disparities are notthe result of discrimination on the basis of sex by reviewing
enrollment data and working with other employees of the recipient to review counseling practices and counseling or
appraisalmaterials. Under certain circumstances, recipients might encourage students to explore nontraditionalfields to
address underrepresentation of students of that sex in thosefields.

For more information about sex discrimination in recruiting, admissions, and counseling, please review:

e 34 C.F.R. §§106.3(b), 106.15, 106.36, and 34 C.F.R. Part 106, Subpart C;and

® Title IX and Access to Courses and Programs in Science, Technology, Engineering and Math (October 2012), available

at http://www.ed.gov/ocr/presentations/stem-t9- powerpoint.pdf.

/ 20 U.S.C. §1681(a)(1). The Department’s Title IX regulations regarding admissions do not apply to private institutions of undergraduate
higher education or to any public institution of undergraduate higher education which traditionally and continually from its establishment
has had a policy of admitting only students of one sex. 34 C.F.R. § 106.15
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2. Financial Assistance

Generally, a recipient may not: (a) provide different amounts or types of financial assistance, limit eligibility for such
assistance, apply different criteria or otherwise discriminate on the basis of sexin administering such assistance; or (b) assist
any agency, organization, or person which offerssex- restricted student aid.

The Department’s Title IX regulations provide three exceptions to these general prohibitions. Recipients are permitted to
administer or assist in the administration of scholarships, fellowships, or other awards that are restricted to members of one
sex if the award is: (a) created by certain legal instruments, including wills or trusts, or by acts of a foreign government,
provided theoverall effect is nondiscriminatory; (b) for study at foreign institutions if the recipient provides, or otherwise
makes available reasonable opportunities for similar studies for members of the other sex; or (c) athletic financial assistance.
The Department’s Title IX regulatory requirements regarding athletic financial assistance are discussed in the Athletics
section, below.

To help the recipient ensure its compliance with these requirements, the Title IXcoordinator should help the recipient
develop, and subsequently monitor, the procedures and practicesfor awarding financial assistance and for administering or
aiding any foundation, trust, agency, organization, person, or foreign government in awarding financial assistance to its
students.

For more information about sex discrimination in financial assistance, pleasereview:

e 34C.F.R.8§§8106.31(c)and106.37.

3. Athletics

The Department’s Title IX regulations prohibit sex discrimination in interscholastic, intercollegiate, club, or intramural
athletics offered by a recipient institution, including with respect to (a) student interests and abilities; (b) athletic benefits
and opportunities; and (c) athletic financialassistance.

(a) Student Interests and Abilities

Under the Department’s Title IX regulations, an institution must provide equal athletic opportunities for members of both
sexes and effectively accommodate students’ athleticinterests and abilities. OCR uses a three-part test to determine whether
an institution is providing nondiscriminatory athletic participation opportunities in compliance with the Title IXregulation.

The test provides the following three compliance options:

1. Whether participation opportunities for male and female students are provided innumbers substantially
proportionate to their respective enrollments; or

2. Where the members of one sex have been and are underrepresented among athletes, whether the institution can
show a history and continuing practice of program expansion which is demonstrably responsive to the developing
interests and abilities of the members of that sex; or

3. Where the members of one sex are underrepresented among athletes, and the institution cannot show a history
and continuing practice of program expansion, as described above, whether it can be demonstrated that the
interests and abilities of the members of that sex have been fully and effectively accommodated by the present

program.
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The three-part test is intended to allow institutions to maintain flexibility and control over their athletic programs consistent
with Title IX’s nondiscrimination requirements. The three-parttest furnishes an institution with three individual avenues to
choose from when determining how itwill provide individuals of each sex with nondiscriminatory opportunities to participate
in athletics. If an institution has met any part of the three-part test, OCR will determine that the institution is meeting this
requirement.

To coordinate the institution’s compliance with this requirement, the Title IX coordinator should compare its enroliment data
to the number of athletic participation opportunities it offers; review the institution’s history of expanding participation
opportunities for students of the underrepresented sex; and evaluate whether there is unmet interest in a particular sport,
whether there is sufficient ability to sustain a team in the sport, and whether there is areasonable expectation of competition
for the team.

For more information about the obligation to provide equal athletic opportunities andto effectively accommodate
students’ athletic interests and abilities, pleasereview:

e 34 C.F.R.§106.41(c)(1);

® Dear Colleague Letter: Part Three of the Three-Part Test (April 20, 2010), available at
http://www.ed.gov/ocr/letters/colleague-20100420.html;

® Dear Colleague Letter: Athletic Activities Counted for Title IX Purposes (September17, 2008), available at
http://www.ed.gov/ocr/letters/colleague-20080917.pdf;

® Dear Colleague Letter: Title IX Athletics Three-Part Test (March 27, 2008), available at
http://www.ed.gov/ocr/letters/title-ix-2008-0327.pdf;

® Dear Colleague Letter: Further Clarification of Intercollegiate Athletics Policy Guidance (July 11, 2003), available at
http://www.ed.gov/ocr/title9guidanceFinal.html;

® Dear Colleague Letter: Clarification of Intercollegiate Athletics Policy Guidance: TheThree- Part Test (January 16,
1996), available at http://www.ed.gov/ocr/docs/clarific.html; and

® Title IX Policy Interpretation: Intercollegiate Athletics (December 11, 1979), available at
http://www.ed.gov/ocr/docs/t9interp.html.

(b) Athletic Benefits and Opportunities

The Department’s Title IX regulations and OCR guidance require that recipients that operate or sponsor interscholastic,
intercollegiate, club or intramural athletics provide equal athletic opportunities for members of both sexes. In determining
whether an institution is providing equal opportunity in athletics, the regulations require the Department to consider, among
others, the following factors: (1) the provision of equipment and supplies; (2) scheduling of games and practice time; (3) travel
and per diem allowances; (4) opportunity for coaching and academic tutoring; (5) assignment and compensation of coaches
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and tutors; (6) provision of locker rooms, and practice and competitive facilities; (7) provision of medical and training facilities

and services; (8) housing and dining services; (9) publicity; (10) recruitment; and (11) support services. These factorsare
sometimes referred to as the laundry list.

As part of the recipient’s obligation to provide equal athletic opportunity to its students, OCR encourages Title IX coordinators
to work with the recipient to periodically review and comparethe distribution of athletic benefits and opportunities by sex in
each of these areas, includingfinancial expenditures on male and female athletic teams.

For more information about each of these areas, pleasereview:

e 34C.F.R.§106.41(c)(2)~(10); and

® Title IX Policy Interpretation: Intercollegiate Athletics (December 11, 1979), available at
http://www.ed.gov/ocr/docs/t9interp.html.

(c) Athletic Financial Assistance

The Department’s Title IX regulations specify that if a recipient awards athletic financialassistance, including athletic
scholarships or grants-in-aid, it must provide reasonable opportunities for such awards for members of each sex in substantial
proportion to the number of students of each sex participating in interscholastic or intercollegiate athletics. Separate athletic
financial assistance for members of each sex may be provided as part of separate athletic teams for members of eachsex.

The Title IX coordinator should help coordinate the recipient’s efforts to ensure that the athletic financial assistance
awarded by the recipient complies with these provisions by working withthe institution and its athletics department.

For more information about a recipient’s obligations regarding awards of athleticfinancial assistance, please review:

e 34C.F.R.§106.37(c);

® Title IX Policy Interpretation: Intercollegiate Athletics (December 11, 1979), available at
http://www.ed.gov/ocr/docs/t9interp.html; and

® Dear Colleague Letter: Bowling Green State University (July 23, 1998), available at
http://www.ed.gov/ocr/docs/bowlgrn.html.

4. Sex-Based Harassment

In order to best perform academically and to have equal access to all aspects of arecipient’s educational programs and
activities, students must not be subjected to unlawfulharassment, either in the classroom or while participating in other

. ... 8
education programs or activities.

Title IX prohibits sex-based harassment by peers, employees, or third parties that issufficiently serious to deny or limit a
student’s ability to participate in or benefit from the recipient’seducation programs and activities (i.e., creates a hostile
environment). When a recipient knows orreasonably should know of possible sex-based harassment, it must take immediate
and appropriate stepsto investigate or otherwise determine what occurred. If an investigation reveals that the harassment
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created a hostile environment, the recipient must take prompt and effective steps reasonably calculated to end the
harassment, eliminate the hostile environment, prevent the harassmentfrom recurring, and, as appropriate, remedy its
effects.

Title IX prohibits several types of sex-based harassment. Sexual harassment is unwelcomeconduct of a sexual nature, such as
unwelcome sexual advances, requests for sexual favors, and other verbal, nonverbal, or physical conduct of a sexual nature.
Sexual violence is a form of sexual harassment and refers to physical sexual acts perpetrated against a person’s will or where
aperson is incapable of giving consent (e.g., due to the student’s age or use of drugs or alcohol, orbecause an intellectual or
other disability prevents the student from having the capacity to give consent). A number of different acts fall into the
category of sexual violence, including rape, sexual assault, sexual battery, sexual abuse, and sexual coercion. Gender-based
harassment is another form of sex-based harassment and refers to unwelcome conduct based on an individual’s actual or
perceived sex, including harassment based on gender identity or nonconformity with sex stereotypes, and not necessarily
involving conduct of a sexual nature. All of these types of sex- based harassment are forms of sex discrimination prohibited by
Title IX.

Harassing conduct may take many forms, including verbal acts and name-calling, as well as non- verbal behavior, such as
graphic and written statements, or conduct that is physically threatening, harmful, or humiliating. The more severe the
conduct, the less need there is to show arepetitive series of incidents to prove a hostile environment, particularly if the
conduct is physical. Indeed, a single or isolated incident of sexual violence may create a hostile environment.

Title IX protects all students from sex-based harassment, regardless of the sex of thealleged perpetrator or complainant,
including when they are members of the same sex. Title IX’s sex discrimination prohibition extends to claims of discrimination
based on gender identity or failureto conform to stereotypical notions of masculinity or femininity, and a recipient must
acceptand appropriately respond to all complaints of sex discrimination. Similarly, the actual or perceived sexual orientation
or gender identity of the parties does not change a recipient’s obligations. A recipient should investigate and resolve
allegations of sexual or gender-based harassment of lesbian, gay, bisexual, and transgender students using the same
procedures and standards thatit uses in all complaints involving sex-based harassment. The fact that an incident of sex-based
harassment may be accompanied by anti-gay comments or be partly based on a student’s actual or perceived sexual
orientation does not relieve a recipient of its obligation under Title IXto investigate and remedy such an incident.

® A Title IX coordinator may receive reports of sex-based harassment of any member of the school community. It is the Title IX coordinator’s
responsibility to help make sure that such complaints are processed appropriately.

The Title IX coordinator must coordinate the recipient’s efforts to accept and appropriately respond to all complaints of sex
discrimination and should work with the recipient to prevent sexual and gender-based harassment.

® First, the Title IX coordinator should assist in any training the recipient provides to the school community,
including all employees, as to what conduct constitutes sexual and gender-based harassment and how to
respond appropriately when it occurs.

® Second, the Title IX coordinator should help the recipient develop a method appropriateto their institution to
survey the campus climate, evaluate whether any discriminatory attitudes pervade the school culture, and
determine whether any harassment or other problematic behaviors are occurring, where they happen, which
students areresponsible, which students are targeted, and how those conditions may be best remedied.

259 © ATIXA 2016. All Rights Reserved.



Third, because the Title IX coordinator must have knowledge of all Title IX reportsand complaints at the recipient
institution, the Title IX coordinator is generally in the best position to evaluate confidentiality requests from
complainants in the context of providing a safe, nondiscriminatory environment for all students.

Fourth, the Title IX coordinator should coordinate recordkeeping (for instance, in a confidential log maintained by
the Title IX coordinator), monitor incidents to help identify students or employees who have multiple complaints

filed against them or who havebeen repeated targets, and address any patterns or systemic problems that arise,

including making school officials aware of these patterns or systemic problems as appropriate.

Fifth, the Title IX coordinator should recommend, as necessary, that the recipientincrease safety measures, such as
monitoring, supervision, or security at locations or activitieswhere harassment has occurred.

Finally, the Title IX coordinator should regularly review the effectiveness of therecipient’s efforts to ensure that the
recipient institution is free from sexual and gender-based harassment, and use that information to recommend
future proactive steps thatthe recipient can take to comply with Title IX and protect the school community.

For more information about a recipient’s obligation to address sexual andgender-based harassment, please review:

Questions and Answers on Title IX and Sexual Violence (April 29, 2014), available at
http://www.ed.gov/ocr/docs/qa-201404-title-ix.pdf;

Dear Colleague Letter: Sexual Violence (April 4, 2011), available at
http://www.ed.gov/ocr/letters/colleague-201104.pdf;

Dear Colleague Letter: Harassment and Bullying (October 26, 2010), available at
http://www.ed.gov/ocr/letters/colleague-201010.pdf;

Sexual Harassment: It's Not Academic (September 2008), available at
http://www.ed.gov/ocr/docs/ocrshpam.pdf;

Dear Colleague Letter: Sexual Harassment Issues (January 25, 2006), available at
http://www.ed.gov/ocr/letters/sexhar-2006.pdf;

Dear Colleague Letter: First Amendment (July 28, 2003), available at
http://www.ed.gov/ocr/firstamend.html;

Revised Sexual Harassment Guidance (January 19, 2001), available at
http://www.ed.gov/ocr/docs/shguide.pdf; and

Not Alone: Together Against Sexual Assault, available at http://www.notalone.gov.

5. Pregnant and Parenting Students
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Under the Department’s Title IX regulations, recipients are prohibited from: (a) applying anyrule concerning parental, family,
or marital status that treats persons differently on the basis of sex;or (b) discriminating against or excluding any student from
its education program or activity, including any class or extracurricular activity on the basis of pregnancy, childbirth, false
pregnancy, termination of pregnancy, or recovery therefrom. Institutions of vocational education, professional education,
graduate higher education, and public colleges and universities are prohibited from making pre-admission inquiries as to the
marital status of an applicant for admission.

The Title IX coordinator should work with the recipient on its obligation not to discriminate against students based on their
parental, family, or marital status, or exclude pregnant or parenting students from participating in any educational program,
including extracurricular activities. The Title IX coordinator is responsible for coordinating the recipient’s response to
complaints of discrimination against pregnant and parenting students. In addition, the Title IX coordinatorshould provide
training to students so they know that Title IX prohibits discrimination against pregnant and parenting students, provide
workshops to administrators, teachers, and other staff onthe Department’s Title IX regulations and OCR guidance related to
pregnant and parenting students, and assist the recipient in helping to meet the unique educational, child care, and health
care needs of pregnant and parenting students.

For more information about a recipient’s obligations regarding pregnant and parentingstudents, please review:

e 34 C.F.R.§§106.21(c), 106.31,106.40;

® Supporting the Academic Success of Pregnant and Parenting Students (June 2013),available at
http://www.ed.gov/ocr/docs/pregnancy.pdf;

® Dear Colleague Letter: Pregnant and Parenting Students (June 25, 2013), available at
http://www?2.ed.gov/ocr/letters/colleague-201306-title-ix.pdf;and

® Dear Colleague Letter: Nondiscriminatory Treatment of Pregnant Student Athletes (June 25, 2007), available at
http://www.ed.gov/ocr/letters/colleague-20070625.pdf.

6. Discipline

The Department’s Title IX regulations prohibit a recipient from subjecting any person to separateor different rules of
behavior, sanctions, or other treatment, such as discriminatory discipline, based on sex.

The Title IX coordinator should review the recipient’s discipline policies to help make sure theyare not discriminatory. In
addition, the Title IX coordinator should work with other coordinatorsor school employees to help the recipient keep and
maintain accurate and complete records regarding its disciplinary incidents and monitor the recipient’s administration of its
discipline policies to ensure that they are not administered in a discriminatory manner. For example, the Title IX coordinator
should review the recipient’s disciplinary records and data to ensure that similarly situated students are not being
disciplined differently based on sex for the same offense and that the recipient’s discipline policies do not have an unlawful
disparate impact on students based on sex. The Title IX coordinator should also help the recipient to ensure that students
are not disciplined based on their gender identity or for failing to conform to stereotypical notions of masculinity or
femininity in their behavior or appearance.

For more information about a recipient’s obligations regarding nondiscriminatory administrationof discipline, please review:
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e 34C.F.R.§106.31(b)(4);and

® Dear Colleague Letter: Nondiscriminatory Administration of Discipline (January 8,2014),
available athttp://www.ed.gov/ocr/letters/colleague-201401-title-vi.pdf.

7. Single-Sex Education

A recipient is generally prohibited from providing any of its education programs or activities separately on the basis of sex, or
requiring or refusing participation by students on the basis of sex unless expressly authorized to do so under Title IX or the
Department’s implementingregulations. There are some limited exceptions, the most significant of which are outlined below.

(a) Schools

A recipient generally may offer a single-sex nonvocational elementary or secondary schoolunder Title IX only if it offers a

. 9 . . .
substantially equal school to students of the other sex.” The substantially equal school may be either single-sex or
coeducational. The Department’s Title IXregulations include a non-exhaustive list of factors that are relevant to determining
whether a schoolis substantially equal to a single-sex school.

? Title IX does not prohibit the operation of a single-sex nonvocational private elementary or secondary school or a single-sex
nonvocational private institution of undergraduate higher education. 20 U.S.C. § 1681(a)(1); 34 C.F.R.

§ 106.15(d). Title IX permits the operation of a nonvocational public charter school that is a single-school local educational agency under
State law without requiring the operation of a substantially equal school for the excluded sex.

The factors include the admission criteria and policies; the educational benefits provided, including the quality, range, and
content of curriculum and other services, and the quality and availability of books, instructional materials, and technology; the
qualifications of faculty and staff; geographic accessibility; the quality and range of extracurricular offerings; the quality,
accessibility, and availability of facilities and resources provided; and intangible features, such as reputation of faculty.
Although the schools do notneed to be identical with respect to each factor, they need to be substantially equal. This means
thatif one school is significantly superior with respect to one factor, or slightly superior with respectto many factors, the
schools are likely not substantially equal.

If the recipient offers a single-sex school, then the district’s Title IX coordinator should beinvolved in assessing the recipient’s
compliance with Title IX by helping to ensure that the recipient offers a substantially equal single-sex school or coeducational
school.

(b)Classes and Extracurricular Activities

The Department’s Title IX regulations do not prohibit recipients from grouping students inphysical education classes and
activities by ability as assessed by objective standards of individual performance developed and applied without regard to sex
or using requirements based onvocal range or quality that may result in a chorus or choruses of one or predominantly one
Ssex.
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The Department’s Title IX regulations identify the following categories for which a recipient may intentionally separate
students by sex: (a) contact sports in physical education classes; (b) classes or portions of classes in elementary and
secondary schools that deal primarily with human sexuality; and (c) nonvocational classes and extracurricular activities
within a coeducational, nonvocational elementary or secondary school if certain criteria are met.

With respect to the third category, a recipient may offer a single-sex nonvocational class or extracurricular activity in a
coeducational, nonvocational elementary or secondary school if the class is based on one of two important objectives: to
improve its students’ educational achievement through its overall established policy to provide diverse educational
opportunitiesor to meet the particular, identified educational needs of its students. The single-sex nature ofeach class must
be substantially related to achievement of the important objective and the recipient must implement its important objective
in an evenhanded manner. In addition, enrollment in a single-sex class must be completely voluntary and the recipient must
provide a substantiallyequal coeducational class in the same subject to all students, and may be required to provide a
substantially equal single-sex class for students of the excluded sex. The factors that are relevant to determining whether a
single-sex class and a coeducational class are substantially equal are similar to those used to determine whether schools are
substantially equal. If a recipient provides a single-sex class under this regulatory exception, it is also required to conduct a
periodic evaluation of the class and the original justification behind the class at least every two years. The periodic
evaluation must ensure that each single-sex class is based upon a genuine justificationand does not rely on overly broad
generalizations about the different talents, capacities, orpreferences of either sex, and that each single-sex class or
extracurricular activity is substantially related tothe achievement of the important objective for the class.

If the recipient offers a single-sex class, then the Title IX coordinator should be involved inassessing the recipient’s
compliance with Title IX, both when determining whether and how single-sexclasses can be offered and during the
recipient’s periodic review of single-sex offerings. The Title IX coordinator’s role may include assisting with the preparation
and review of the required periodic evaluations, tracking and reviewing complaints involving single-sex classes, confirming
thatstudent enrollment in any single-sex class is completely voluntary, and helping to ensure that therecipient offers a
substantially equal coeducational class and, as appropriate, substantially equal single-sex class, for each single-sex class
offered. The Title IX coordinator should also help ensurethat transgender students are treated consistent with their gender
identity in the context of single-sex classes.

For more information about single-sex schools, classes, and extracurricular activities, please review:

e 34C.F.R.§106.34;

Questions and Answers Regarding Single-Sex Elementary and Secondary Classes and Extracurricular Activities
(December, 2014), available athttp://www.ed.gov/ocr/docs/fags- title-ix-single-sex-201412.pdf;

® Dear Colleague Letter: Single-Sex Education (January 31, 2007), available at
http://www.ed.gov/ocr/letters/single-sex-20070131.html;and

Final Rule: Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal Financial
Assistance, 71 Fed. Reg. 62,530 (October 25, 2006), availableat
http://www?2.ed.gov/legislation/FedRegister/finrule/2006-4/102506a.pdf.

8. Employment
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Under the Department’s Title IX regulations, a recipient is generally prohibited fromdiscriminating on the basis of sex in any

employment or recruitment, consideration or selection foremployment, whether full-time or part-time.10 This includes
employment actions such as recruitment, hiring, promotion, compensation, grants of leave, and benefits. A recipient must
make employment decisions in a nondiscriminatory manner, and may not enter into contracts, including those with
employment agencies or unions, that have the direct or indirect effect of subjecting employeesor

students to discrimination based on sex. Additionally, Title IX's employment provisions protect against discrimination based
on an applicant’s or employee’s pregnancy or marital or parental status. Finally, a recipient may not employ students in a way
that discriminates against one sex, or provide services to any other organization that does so.

The Title IX coordinator should help the recipient in making sure school employees are awarethat the Title IX coordinator is
available to help employees as well as students. The Title IXcoordinator should be familiar with the recipient’s employment
policies and procedures, and train the appropriate human resource employees regarding the recipient’s obligations under Title
IX.

For more information about employment discrimination, pleasereview:

e 34 C.F.R.Part 106, Subpart E; 34 C.F.R. § 106.38.

10 Employees are also protected from discrimination on the basis of sex, including sexual harassment, by Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. § 2000e. OCR does not enforce Title VII. For information about Title VII, see the Equal Employment
Opportunity Commission's website at http://www.eeoc.gov.

9. Retaliation

A recipient cannot retaliate against an individual, including a Title IX coordinator, for the purposeof interfering with any right
or privilege secured by Title IX. Retaliation against an individual because the individual filed a complaint alleging a violation of
Title IX; participated in a Title IXinvestigation, hearing, or proceeding; or advocated for others’ Title IX rights is also prohibited.
Therecipient should ensure that individuals are not intimidated, threatened, coerced, or discriminated against for engaging in

such activity.

For more information about the prohibition against retaliation, pleasereview:
® 34 C.F.R.§106.71 (incorporating by reference 34 C.F.R. § 100.7(e)); and

® Dear Colleague Letter: Retaliation (April 2013), available at
http://www.ed.gov/ocr/letters/colleague-201304.pdf.

E. Information Collection and Reporting

The Department requires recipients to report information about Title IX and other civil rightsissues that may be useful to the
work of Title IX coordinators. In addition, Title IX coordinators can play a helpful role in helping to ensure that their
institutions’ information is accurate, comprehensive, and effectively used to cure civil rights violations or prevent them from

occurring.

OCR administers the Civil Rights Data Collection (CRDC), which collects information on key education and civil rights issues
from public local educational agencies (LEAs) and schools,including juvenile justice facilities, charter schools, alternative
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schools, and schools serving students with disabilities. The information is used by OCR in its enforcement efforts, by other
Departmentoffices and Federal agencies, and by the public, including policymakers andresearchers.

The CRDC collects information on several key issue areas under Title IX that might help informthe Title IX coordinator’s work,

including harassment or buIIying,11 discipline, and participationin various academic classes and programs, single-sex classes
and activities, and interscholastic athletics. In addition, the CRDC asks LEAs to report whether they have civil rights
coordinators, including Title IX coordinators and to provide each coordinator’s contact information. For Title IX coordinators
at elementary and secondary schools, the CRDC may be a useful tool to monitor trends within their districts and schools to

determine whether there are patterns or systemic problems under Title IX.

"' The CRDC collects information on allegations of harassment or bullying, students reported as harassed or bullied, and students disciplined

for harassment or bullying, based on sex, race/color/national origin, and disability. For allegations of harassment or bullying, data are also
collected based on religion and sexual orientation. As a best practice, OCR recommends that Title IX coordinators assist the recipient in
training relevant staff about how information onsex- based harassment should be reported under the CRDC. For example, relevant staff
should be knowledgeable about the ways in which harassment based on sex and sexual orientation overlap, and informed that if an
incident has multiple bases (e.g., an incident in which a student was harassed both based on gender nonconformity (sex) and sexual
orientation), the LEA should report all relevant bases under the CRDC. In addition, the recipient should remind staff who collect, maintain,
and report information to the Department of these requirements and of the district’s obligations, including keeping personally identifiable
information private.

Additionally, the CRDC and other information collections at the Stateand local levels can help recipients and their Title IX
coordinators identify patterns ofdisproportionality that may be rooted in sex discrimination. For example, the CRDC’s
information about student enrollment in particular courses of study (e.g., science, technology, engineering, and mathematics
courses) may help a Title IX coordinator determine whether a particular sex is underrepresentedin such courses. If so, the
coordinator should investigate the possible causes of thedisproportionality and then recommend measures for reaching

greater proportionality, asappropriate.

The Department’s Office of Postsecondary Education also collects information about Title IX coordinators from postsecondary
institutions in reports required under the Jeanne CleryDisclosure of Campus Security Policy and Campus Crime Statistics Act

and the Higher Education Opportunity Act.12 Title IX coordinators in postsecondary settings should assist the institution’s

officials in accurately reporting the required information.

For more information about data collection and reporting, pleasereview:

® CRDC webpage, available at http://www.ed.gov/ocr/data.html; and

® Campus Security webpage (for postsecondary institutions), available at

http://www.ed.gov/admins/lead/safety/campus.html.
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2 20us.c. § 1092(f). The Department will begin collecting this information in2015.
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